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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ROBERT G. GALLAGHER 
1610 "C" Avenue 

Lawton, Oklahoma, [Filed June 3, 1965] 
Petitioner, 


Ve 
No. C.A. 1359-65 
ROBERT E. QUINN, HOMER FERGUSON, 
AND PAUL J. KILDAY, JUDGES OF THE 
UNITED STATES COURT OF MILITARY 
APPEALS, AND ROBERT S. MCNAMARA, 
SECRETARY OF DEFENSE, AND STEPHEN 
AILES, SECRETARY OF THE ARMY, 


Ne a a I I YY YY a 


Respondents. 


PETITION FOR WRIT OF MANDAMUS; 
IN THE ALTERNATIVE, PETITION 
FOR WRIT OF HABEAS CORPUS. 

1. This Court has jurisdiction pursuant; to the 
provisions of Section 1651 of the Judicial Code (28 U.S.C. 
§ 1651), and Section 11-306 of the District of Columbia 
Code (1961 edition), and Section 10 of the Administrative 
Procedure Act (5 U.S.C. § 1009). 

2. Petitioner was convicted of robbery on 
December 19, 1963, by a United States Army eneraticounts 
martial, the alleged offense a violation of a law of the 


United States (10 U.S.C. § 922). He was sentenced: to 


confinement at hard labor for one year, bad-conduct 


discharge from the service, total forfeiture of pay 


* Hereafter called “J.A.". 


and allowances, and reduction to the lowest enlisted 
grade. The convening authority approved the conviction 
and sentence, and petitioner was transported to the 
United States Disciplinary Barracks at Fort Leavenworth, 
Kansas, to serve his sentence. An Army board of review 
in the Office of The Judge Advocate General affirmed 
the conviction and sentence, and after reconsideration 
the board of review adhered to its original decision. 
Petitioner sought further review of his case by peti- 
tioning the United States Court of Military Appeals for 


a grant of review, under the provisions of 10 U.S.C. 


§ 867(b)(3). The Court of Military Appeals denied the 


petition. A pétition for reconsideration was filed and 
on May 21, 1965, the court adhered to its prior denial 
of review and decision on the merits. (Appendix A hereto). 
There is no further appellate review of petitioner's con- 
viction available to him. 

3. The United States Court of Military Appeals 
was created by Act of Congress, P.L. 506, 64 Stat. 107, 
129, 10 U.S.C. § 867. Pursuant to 10 U.S.C. § 867, 
Congress established the status and jurisdiction of the 


Court of Military Appeals. 


"(a)(1) There is a Court of Military Appeals, 
located for administrative purposes in the Depart- 
ment of the Defense. The Court of Military Appeals 
consists of three judges appointed from civil life 
by the President, by and with the advice and consent 
of the Senate, for a term of fifteen years.... 


KK 


"(3) Judges of the Court of Military Appeals 
may be removed by the President, upon notice and 
hearing, for neglect of duty or malfeasance in 
office, or for mental or physical disability, but 
for no other cause. 


ea 
"(b) The Court of Military Appeals shall review 
the record in -- 


"(1) all cases in which the sentence, as 
affirmed by a board of review, affects a cone 
or flag officer or extends to death; 


"(2) all cases reviewed by a board of 
review which the Judge Advocate General orders 
sent to the Court of Military Appeals for POT 
and 


"(3) all cases reviewed by a board of 
review in which, upon petition of the accused) 
and on good cause shown, the Court of Sey 
Appeals has granted a review. 

"(c) The accused has 30 days from the time 
when he is notified of the decision of a board 
of review to petition the Court of Military Appeals 
for review. The court shall act upon such a 
petition within 30 days of the receipt thereof." 


4. Under 10 U.S.C. § 867(b)(1), the Court of 
Military Appeals must review the record in "all cases in 
which the sentence, as affirmed by a board of ion affects 
a general or flag officer or extends to death." Pursuant 


to this provision, petitioner's conviction and sentence 


| 
would have been reviewed mandatorily had petitioner been 


a general or flag officer. See United States v. Hooper, 
9 USCMA 637, 26 CMR 417 and 11 USCMA 128, 28 CMR 352, 
and United States v. Grow, 3 USCMA 77, 11 CMR 77. 

5. Pursuant to 10 U.S.C. § 867(b)(3), 
petitioner could have his case reviewed by the Court 
of Military Appeals only upon petition and on good cause 
shown, because he was not a general or flag officer. 

6. The denial by the Court of Military Appeals 
of petitioner's petition for grant of review worked a 
discrimination against him by denying review of his 
conviction and sentence solely because he did not belong 
to that class or rank of appellants designated as generals 
or flag officers. As a result, petitioner was denied due 
process of law under the Fifth Amendment to the Constitution 


of the United States; and the Act of May 5, 1950 (64 Stat. 


107, 129, 10 U.S.C. § 867{(b)), permitting review as of 


right to generals or flag officers, is unconstitutional 

to the extent that it denies review as of right to 

petitioner, pursuant to the same constitutional provision. 
7. On petition for reconsideration of the denial 

of the petition for grant of review, petitioner pointed 

out to the Court of Military Appeals the discrimination 

between the rights accorded general or flag officers 

on review and those accorded petitioner and that such 


invidious discrimination is unconstitutional because 


a denial of equal protection and due process, pre- 


cluding petitioner from receiving the same appellate 


consideration and review protection as granted another 


clzss. 

8. On May 21, 1965, the Court of Military 
Appeals denied the motion for reconsideration, refused 
to review and decide petitioner's case, and held that 
it was authorized to discriminate in according appellate 
review. (See Appendix A[hereto]). 

Wherefore, petitioner respectfully prays: 

(a) That this Court issue a writ of mandamus 
directed to the respondent Judges of the United States 
Court of Military Appeals directing them to cease denying 
petitioner his constitutional rights and ordering them 
to abide by the Constitution and review and decide peti- 
tioner's case on the merits. 

(b) That this Court issue a mandatory injunc- 
tion in aid of its jurisdiction precluding the Secretary 
of Defense and the Secretary of the Army, named aRpondenis 
herein, from taking any action in regard to petitioner 
based upon the court-martial conviction, the subject of 
the suit herein, pending compliance by the Judges of 
the Court of Military Appeals with this Court's order 


to review and decide petitioner's case on the merits. 


(c) That the Court order the respondents 
Secretary of Defense and Secretary of the Army to 
expunge from petitioner's military records all re- 
ferences to the court-martial made the subject herein 
if the Court of Military Appeals does not review and 
decide petitioner's case. 

For such other and further relief as to the 
Court may appear just and proper. 

In the alternative, petitioner prays that a 
writ of habeas corpus be directed to respondents Secretary 
of Defense and! Secretary of the Army. In support of 
the alternative relief, petitioner shows: 

1. Petitioner is a citizen of the United 
States of America and is presently on active duty as 
an enlisted soldier in the United States Army at Fort 
Sill, Oklahoma. 

2. Petitioner has now exhausted all of the 
appellate remedies available to him in the military system 
(with the exception of a petition for new trial under 


10 U.S.C. § 873, which requires (1) newly discovered 


evidence, or (2) fraud on the court; neither of which 


is present under the facts in this case). 
3. On September 3, 1964, during the pendency 


of appellate review, action was taken pursuant to order 


of the Secretary of the Army (1) suspending the remaining 


unserved portion of petitioner's sentence to confinement, 
(2) suspending the bad conduct discharge, (3) aaroeeiias 
further forfeiture of pay and allowances, and (4) pro- 
viding for remission upon completion of appellate review. 
As a result of such action, petitioner was released from 
prison and returned to active military service at Fort 
Sill, Oklahoma. Because of the loss of good time caused 
by petitioner's court-martial conviction and Serene 
petitioner was forced to remain in the Army on active duty 
beyond the time when he would have otherwise been discharged. 
Petitioner is now on active duty in the Arny, therefore, 
because of the court-martial conviction and sentence: but 
for the conviction and sentence, petitioner would oon be 
at liberty to leave the Army. | 

4. By virtue of his present involuntary status 
as a soldier on active duty, petitioner is in custody 
within the meaning of 28 U.S.C. § 2241 under or by color 
of authority of the United States and for an act done in 
pdrsuance of an Act of Congress. Although not in actual 
confinement now, petitioner is not at liberty to eave the 
Army, nor may he move freely about at will as other citi- 
zens who are not in the Army may do. Petitioner is re- 
quired to live in a given location and perform a particular 


job by the Army. Petitioner can be required to go to other 


places and perform other jobs at the sufferance of the 


Army and his commanding officers. Petitioner's movements 
and liberty are thus being restrained in a manner which 
significantly restricts and affects his freedom. 

5. Since the restraint stems directly from peti- 
tioner's court-martial conviction and sentence, it is 
illegal and in violation of the Constitution of the 
United States of America, in that: 

(a) During the trial of the case, petitioner, 


who was charged with committing robbery in conjunction with 


one Hughes, and possessing a defense based on the sole 


guilt of Hughes, was denied adequate representation by 
counsel because his appointed attorney also represented 
Hughes in spite of the conflict of interests. This was 
in violation of the Fifth Amendment and Sixth Amendment 
to the Constitution inasmuch as it deprived petitioner of 
his liberty and his property without due process of law 
and denied him assistance of counsel. 

(b) During the sentencing portion of the 
case, which is a separate proceeding from the trial on 
the issue of guilt or innocence in military law, peti- 
tioner was not adequately represented by counsel inas- 
much as his appointed attorney failed to present witnesses 
in support of petitioner's case, such witnesses being 
available and desired by petitioner, who had informed 
his appointed attorney of their names and requested their 


testimony in his behalf. This was in violation of the Fifth 


Amendment and Sixth Amendment to the Constitution since 
it deprived petitioner of his liberty and his property 
without due process of law. | 

(c) Petitioner was denied due process of 
law, in violation of the Fifth Amendment to the Consti- 
tution, when the United States Court of Military Appeals, 
acting pursuant to an unconstitutional statute (10 U.S.C. 
§ 867(b) (1) (3)) which gives one class of individuals in 
the military an absolute right to appellate review solely 
on the basis of rank while compelling all other military 
defendants to first show "good cause" to obtain appellate 
review, denied petitioner appellate review of his case. 

6. WHEREFORE, petitioner respectfully prays 

that a writ of habeas corpus be issued by this Court, 
directed to the Secretary of Defense and the Secretary 
of the Army, commanding them forthwith to have the body 
of petitioner brought before this Court, together with 
the cause of his detention, and to abide the further. order 


of this Court herein. 


/s/ Richard A. Baenen 
Richard A. Baenen 


WILKINSON, CRAGUN & BARKER 
1616 H Street, N.W. 
Washington, D.C. 


Attorney for Petitioner 


VERIFICATION 
District of Columbia, ss: 


Richard A. Baenen, being duly sworn, deposes 
and states that he is one of the attorneys representing 
petitioner; that he has read the foregoing petition for 
writ of mandamus and in the alternative, petition for 
writ of habeas corpus, and knows the contents thereof ; 
that the matters stated therein are true to the best of 
his knowledge and belief; and that this petition is 
signed and verified by him for and on behalf of peti- 
tioner for the reason that petitioner is on duty at 
Fort Sill, Oklahoma, and the delay in filing of the 
petition by first sending it to Fort Sill, Oklahoma, 
for petitioner's signature would hinder and delay ob- 
taining the relief sought herein. 


/s/ Richard A, Baenen 
Richard A. Baenen 


Subscribed and sworn to before me on this 2d day of 
June, 1965, at Washington, D.C. 


/s/ Andrew T. Pepsin 
Notary Public 


My commission expires May 14, 1967 


J.A. 11 


APPENDIX A_ [To foregoing petition] 


UNITED STATES COURT OF MILITARY APPEALS 


UNITED STATES 
Appellee 


Vv. No. 18,212 
ROBERT G. GALLAGHER, 
Private First Class, 
U.S. Army 


A a a 


Appellant 


On Petition for Reconsideration 
May 21, 1965 


Richard A. Baenen, Esquire, argued the cause 
for Appellant, Accused. With him on the brief were 
Daniel H. Benson, Esquire, and Captain Clifford B. 


Hearn, Jr. 


Captain Michael E. Phenner argued the cause for 
Appellee, United States. With him on the brief were 


Colonel Edwin G. Schuck and Lieutenant Colonel Francis 
M. Cooper. 
Lawrence Speiser, Esquire, American Civil Liberties 
Union, argued amicus curiae. With him on the brief was 
Joseph S. Lobenthal, Jr. 


Opinion of the Court 


KILDAY, Judge: 

Private First Class Robert G. Gallagher was 
convicted by a general AE i convened by the 
Commanding General of the 3d Armored Division (Spearhead) , 
in Germany, of robbery, in violation of Article 122, 
Uniform Code of Military Justice, 10 USC § 922. He 
was sentenced to total forfeitures, reduction to the 
lowest enlisted grade, confinement at hard labor for 
one year, and a bad-conduct discharge. The convening 
autherity approved the sentence. A board of review in 


the office of The Judge Advocate General of the United 


States Army affirmed and, a motion for reconsideration 


having been filed, vee board of review reaffirmed its 
2 


previous decision. 
In due time, petitioner filed with this Court, 
pursuant to Article 67(b)(3), Uniform Code of Military 


Justice, 10 USC § 867, a petition for grant of review. 


1/ CM 410853 


2/ Prior to the original action of the board, the Secretary 
of the Army took action suspending the bad-conduct discharge 
and the confinement and forfeitures remaining unserved, with 
a provision for remission upon completion of appellate 


review. 


J.A. 13 


Upon consideration of that petition by this Court, 

the same was denied. Thereupon, petitioner filed! with 
this Court, his petition for reconsideration. This 
Court, by order, directed that the petition for re- 
consideration be set for oral argument and that briefs 
be filed by counsel for both parties. 

The American Civil Liberties Union having 
moved for leave to file a brief and participate A oral 
argument as amicus curiae, such motion was, by order 
of the Court, granted. 

All briefs having been filed and oral argument 
held, we proceed to the disposition of the petition for 
reconsideration. 

The petitioner presents the following question: 

Whether Congress can constitutionally 

prefer by rank alone some convicted individuals 
and thus discriminate against other convicted 
individuals by according the former, alone, | 
appellate review and decision on the merits 

as a matter of right. 

This question brings forward for our consideration 
and review that portion of Article 67 of the Uniform Code, 
supra, which reads as follows: 


"(b) The Court of Military Appeals shall 
review the record in the following cases: 


"(1) all cases in which the sentence, as 
affirmed by a board of review, affects a general 
or flag officer. or extends to death;, 


"(2) all cases reviewed by a board of review 
which the Judge Advocate General orders sent! to 
the Court of Military Appeals for review; and 


"(3) all cases reviewed by a board 

of review in which, upon petition of the 

accused and on good cause shown, the Court 

of Military Appeals has granted a review." 

Petitioner relies upon the case of Griffin 

v. Illinois, 351 US 12, 100 L ed 891, 76S Ct. 585(1956) . 
In that case, the Supreme Court held that the Illinois 
statute which granted the defendant convicted in a 
criminal case an appeal to the Supreme Court of Illinois 
as a matter of right but required the defendant, even 
though indigent, to pay the cost of a transcript of 
the trial proceedings in order to secure full review 
by the Supreme Court of the state, constituted invidious 
discrimination and was therefore violative of the Due 
Process and Equal Protection Clauses of the Fourteenth 
Amendment of the Constitution of the United States. 
Petitioner also cites the following cases in support 
of his contention. Each of the following named cases 
involve some phase of inequality in appeal because of 
the indigency of the defendant. Burns v. Ohio, 360 
US 252, 3 L ed 2d 1209, 79 S Ct 1164 (1959); Douglas 
v. California, 372 US 353, 9 L ed 2d 811, 83 S Ct 814 


(1963); Lane v. Brown, 372 US, 477, 9 L ed 2d 892, 83 


S Ct 768 (1963); Draper v. Washington, 372 US 487, 9 
L ed 2d 899, 83 S Ct 774 (1963). 

It will be noted that all of the cases upon 
which petitioner relies were directed against the action 


of one of the states. We point out that the provisions 


of the Fourteenth Amendment apply to the states but 


not to the Federal Government. The Fourteenth Amend- 


| 
ment contains a provision for the equal protection 


of the laws. No provision.of the Constitution contains 

a provision guaranteeing equal protection of the laws 
against actions of the Federal Government, there being 
only the due process of law clause of the Fifth Amendment. 
This distinction was pointed out quite clearly by Mr. 
Chief Justice Warren in Bolling v. Sharpe, 347 US 497, 


98 L ed 884, 74 S Ct. 693 (1954), wherein he said: 

"We have this day held that the equal 
Protection Clause of the Fourteenth Amendment 
prohibits the states from maintaining racially 
segregated public schools. The legal problem 
in the District of Columbia is somewhat different, 
however. The Fifth Amendment, which is appli- 
cable in the District of Columbia, does not contain 
an equal protection clause as does the Fourteenth 
Amendment which applies only to the states. But 
the concepts of equal protection and due process, 
both stemming from our American ideal of fairness, 
are not mutually exclusive. The "equal protection 
of the laws' is a more explicit safeguard of 
prohibited unfairness than ‘due process of law,° 
and, therefore, we do not imply that the two 
are always interchangeable phrases. But, as: 
this Court has recognized, discrimination may 
be so unjustifiable as to be violative of due 
process." 


See also Helverirg v. Lerner Stores Corp., 
314 US 463, 86 L ed 343, 62 S Ct 341 (1941); Detroit 
Bank v.United States, 317 US 329, 87 L ed 304, 63 8 Ct 
297 (1943). . 

Notwithstanding the Equal Protection Clause of 


the Fourteenth Amendment, the states may make classifications. 


"The rule is well settled that a 
state may classify persons and objects 
for the purpose of legislation and pass 
laws applicable only to persons or objects 
within a designated class, for the purpose 
of obtaining revenue, applying the police 
power, strictly so-called, or increasing 
the industries of the state, developing 
its resources, or adding to its wealth 
and prosperity. As a matter of fact, as 
some of the courts have remarked, all 
legislation involves classification; from 
the earliest days classification has been 
made by legislatures whereby some people 
have rights or suffer burdens which others 
do not. A differentiation is not necessarily 
a discrimination. And since the very idea 
of classification is inequality, inequality 
in no manner determines the question of 
constitutionality." [16 Am Jur 2d, Con- 
stitutional Law, § 494.] 


In Charles C. Steward Mach. Co. v Davis, 
301 US 548, 81 L ed 1279, 57 S Ct 883 (1937), in speaking 
of classifications, and the absence from the Fifth Amend- 
ment of the equal protection clause of the Fourteenth 
‘Amendment, the Court stated, at page 584, 
"||. If this latitude of judgment is 
lawful for the states, it is lawful, a fortiori, 
in legislation by the Congress, which is subject 
to restraints less narrow and confining." 
In Griffin v Illinois, supra, relied upon 
by petitioner, Mr. Justice Frankfurter, in his concurring 
opinion, recognized the authority of the states to make 
classifications in connection with appeals: 
"Nor does the equal protection of the laws 
deny a State the right to make classifications 
in law when such classifications are rooted in 


reason. "The equality at which the “equal pro- 
tection" clause aims is not a disembodied equality. 


The FourteenthcAmehdment:injoins "the 
equal protection of the laws," and laws are 
not abstract propositions.' Tigner v. Texas,| 
310 US 141, 147, 84 L ed 1124, 1128, 60 S Ct, 
879, 130 ALR 1321. Since capital offenses 
are sui generis, a State may taken account o 
the irrevocability of death by allowing appeals 
in capital cases and not in others. Again, "the 
right of appeal may be accorded by the State. 
to the accused upon such terms as in its wisdom 
may be deemed proper." McKane v.Durston, 153 US 
684, 687, 688, 38 L ed 867, 868, 14 S Ct 913. The 
States have exercised this discriminating power. 
The different States and the same State from time 
to time have conditioned criminal appeals by | 
fixing the time within which an appeal may be 
taken, by delimiting the scope of review, by 
Shaping the mechanism by which alleged errors 
be brought before the a llate tribunal, 
and so forth." [Griffin v Illinois, supra, 351 
US, at page 21]. [Emphasis supplied]. 
In United States v Heinze, 218 US 532, 945-46 
54, L ed 1139, 31 S Ct 98 (1910), the Supreme Court 
had before it the validity of the act of March 2, 1907, 
granting to the Government the right to review by the 
Supreme Court, on writ of error, in certain criminal 
cases, in instances where a trial court by decision 
or judgfent sustained a demurrer to an indictment. 
The statute gave no similar appeal to an accused when 
| 


a demurrer was overruled. Thus the accused was limited 


to review by the Circuit Court and only after trial and 


3 | 
*conviction. In sustaining the validity of the statute, 


Mr. Justice McKenna stated: 

| 
"It is contended by the defendant that the 

act of March 2, 1907, is not applicable to the 

case, because the right it offers is ‘wholly | 


unilateral.’ ‘It opens the door of this 

court,’ it is said, 'to the United States 

as one party to the cause only, and denies 

the same privilege to the defendant.’ The 
ultimate contention is that defendant is 
thereby denied the equal protection of the 

laws. This inequality is asserted because 

the United States is given an appeal to this 
court, and before trial, and a defendant is 
only given right of review in the circuit 

court of appeals, and only at the end of the 
trial. The defendant is put to expense and 
peril, it is urged, though the indictment 
against him may be wholly bad, "and is, at 
every stage of the case, forbidden the right 

of review upon any question in the Supreme 
Court, except the construction or application 
of the Constitution or the constitutionality 

of any Federal statute.’ And this, it is 
insisted, is the denial of due process of the 
law as well as the denial of the equal pro- 
tection of the laws. We shall not follow the 
somewhat roundabout argument to establish the 
identity of those two rights. If we should 
yield to the argument, it would necessarily 
follow that if defendant has not been denied 
due process, he has not been denied the equal 
protection of the law, and this court has 
decided that the right of appeal is not essen- 
tial to due process of law. Reetz v Michigan, 
188 US 505, 508, 47 L ed 563, 566, 23 Sup Ct 
Rep 390. The provisions have definite appli- 
cation, and even if the explicit clause of 

the 14th Amendment, forbidding a state to 

deny to any person within its jurisdiction 

the equal protection of its laws, can be said 
to apply ‘to the United States, it can have no 
broader meaning when so applied than when applied 
to the states. Assuming, therefore, and assuming 
only, not deciding (see the District of Columbia 
v Brooke, 214 US 138, 149, 53 L ed 941, 945, 29 
Sup Ct Rep.560), that Congress may not discriminate 
in its legislation, it certainly has the power of 
classification, and the act of March 2 is well 
within such power." 


In District of Columbia v Brooke, 214 US 138, 


149, 53 L ed 941, 29 S Ct 560 (1909), Mr. Justice McKenna, 


speaking of the power of Congress to discriminate, or 


formulate classifications, stated: 


J.A. 19 


"However, the question of the power of | 
Congress, broadly considered, to discriminate: 
in its legislation, is not necessary to decide, 
for, whether such power is expressly or impliedly 
prohibited, the prohibition cannot be stricter 
or more extensive than the 14th Amendment is | 
upon the states. That amendment is unqualified 
in its declaration that a state shall not ‘deny 
to any -person within its jurisdiction the equal 
protectim of the laws.' Passing on that amendment, 
we have repeatedly decided -- so often that a: 
citation of the cases is unnecessary -- that 
it does not take from the states the power oe 
classification." 


See also District of Columbia v Clawans, 
| 
300 US 617, 81 L ed 843, 57 S Ct 660 (1937), and Andrews 
v Swartz, 156 US 272, 39 L ed 422, 15 S Ct 389 (1895). 
The power of the states, and of the Federal 
Government, to make classifications is subject to the 
limitation that the classification not be arbitrary 
or capricious, and rest upon some reasonable difference. 
This limitation has been recognized by the Supreme Court 
in numerous opinions. The following quotation from 
Mr. Justice Whittaker in Allied Stores of Ohio v Bowers, 
358 US 522,527,3L ed 2d 480, 79 S Ct 437 (1959), will 
serve to illustrate similar holdings in other cases: 
"But there is a point beyond which the 
State cannot go without violating the Equal 
Protection Clause. The State must proceed upon 
a rational basis and may not resort to a classi- 
fication that is palpably arbitrary. The rule 
often has been stated to be that the classification 
"must rest upon some ground of difference having 
a fair and substantial relation to the object of 


the legislation.’ ... ‘If the selection or classi- 
fication is neither capricious nor arbitrary, and 


J.-A. 20 


rests upon some reasonable consideration 

of difference or policy, there is no denial 

of the equal protection of the law. 

That a statute may discriminate in favor 

of a certain class..dos not render it arbitrary 
if the discrimina-ion is founded upon a reas- 
sonable distinction, or difference in state 
policy." 


A review of Articles 66, 67, 68, 69, and 71 
Uniform Code of Military Justice, 10 USC §§ 866, 867, 
868, 869, and 871, makes it abundantly clear that the 
Congress made a painstaking effort to establish a 


system of meaningful review and confirmation of courts— 


martial cases by the classification of cases to be 


reviewed at various stages of the review process. It 
is abundantly clear that should identical review of 
all cases -- regardless of the class of court-martial 
by which tried, the sentence imposed or the rank of 
the accused -- be required, uniformity would have been 
indeed achieved. However, that uniformity would have 
been in the denial of meaningful review to all persons 
tried by court-martial. It is evident that the sheer 
weight of numbers would render review of all cases 

by the Court of Military Appeals meaningless. For, 
the Annual Report of the United States Court of Military 
Appeals and The Judge Advocates General of the Armed 
Forces and the General Counsel of the Department of 
the Treasury, submitted in 1965, in compliance with 
Article 67(g), Uniform Code of Military Justice, 10 


USC § 867, shows that for the year ending June 30, 1964, 


J.A. 21 
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there was a total, in all of the services, of 76,057 
court-martial cases, and a total of 4992 cases were 
reviewed by boards of review. Should petitioner's 
contention prevail, clearly the Court would have been 
required to hear, by oral argument and decision on) the 
merits, all of the 4992 cases heard by boards of review, 
and we can only speculate that it would later be argued 
such hearings would be necessary in all of the 76,057 
cases tried by courts-martial. It requires no 41.1. umina- 
tion to make clear that meaningful review could not 
be accorded either of such large number of cases. 
Article 67(b), Uniform Code of Military 
Justice, supra, is markedly similar to Section 1254, 
Title 28, United States Code, providing the method 
of review of cases in the courts of appeals by the 
Supreme Court. No matter what the effect of Section 2, 
Article III of the Constitution may be, we believe 
a counterpart exists under Clause 14, Section 8, Article 
I, thereof, giving to Congress the power to make rules 
for the Government and regulation of the land and naval 
forces. See Ex parte Republic of Peru, 318 US 578, 87 
L ed 1014, 63 S Ct 793 (1943). 
Conceding that Article 67(b)(3) of the Code, 
supra, provides review by the Court in "all cases re- 


viewed by a board of review in which, upon petition of 


the accused and on good cause shown, the Court of Military 


Appeals has granted-a review," still it should be 
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self-evident that a review by the judges of the Court 
is essential to determine whether "good cause" has 

been shown, whether the Court determines to hear 
arguments and further proceedings or not. Rule 18, 

of the Rules of Practice and Procedure of this Court, 
requires the appellant to file a petition for review 
and contemplates that he shall state therein the 

errors of which he complains, and Rule 40 permits the 
appellant to file a brief in support thereof; Rules 21 
and 40 require the Government to reply to the petition 
for review and permit a brief in support of its con- 
tentions. Thus the consideration given to the petition 
for review, is; in fact, a substantial review based 
upon arguments in writing. Moreover, regardless of 

the specific assignments of error raised in the pleadings, 
the Court examines the record to determine if there may 
be other possible infirmities. See Annual Report of 
the United States Court of Military Appeals for 1960, 
at page 6. 

The overall importance in command, direction 
and achievement of victory of generals and flag officers 
set them apart! within the military establishment. The 
travail of President Lincoln in seeking a general who 


could fight and win the Civil War evidences that they 


are sui generis within the military. All generals ard 


flag officers of the regular and reserve components, 
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whether for permanent or temporary rank, are nominated 
by the President and confirmed by the Senate, while 

| 
only permanent ranks in the regular service below 
the rank of general or flag officer require such 


nominations of the rank. 


Under the “Officer Personnel Act of 1947," 
| 


61 Stat 795, the total of general and flag officers 
on the active list at any one time were distributed 
(limited), for practical purposes, in the proportion 
of seventy-five one-hundredths of one percent of 
total officer strength. Under the "Officer Grade 
Limitation Act of 1954," 68 Stat 65, 10 USC §§ 3202, 


8202, 5442, and 5443, this proportion was converted 


to finite numbers, each depending upon the total 


commissioned officers on active duty. The provisions 
of the last-cited statute had the effect of reducing 


the proportion of general and flag officers, for 

practical purposes, to the range of sixty one-hundredths 
| 

of one percent of officer strength. The proportion has 


been consistently pS ot the numbers the Senate has 

3 
been willing to confirm. It therefore becomes evident 
3/ Thus, with an overall military strength of the 
range of two million eight hundred thousand, the Officer 
Grade Limitation Act of 1954 allowed a total of 1,304 
general and flag officers. However, there were on active 
duty only a total of 1,247 general and flag officers of 
all ranks and in all of the military services, exclusive 
of certain general officers on duty in other agencies 
and denominated “reimbursables" and certain neces general 
and flag officers recalled to active duty. 
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that an infinitesimal fraction of one percent of 


the officers and enlisted personnel subject to the 


Uniform Code of Military Justice have available to 


them the automatic review by this Court under Article 
67(b) (1) of the Code, supra. It is also apparent that 
the norm established by the Code is review by this 
Court under the provisions of Article 67(b)(3), upon 
petition of the accused and on good cause shown. It 
is equally clear that this accused was denied nothing 
granted to others in his classification. Granting 
“automatic review to a relative handful of general and 
flag officers deprived the petitioner of nothing, even 
though a special advantage may have accrued to the general 
and flag ree As stated by Mr. Justice Whittaker, 
in Allied Stores v Bowers, supra, at page 528: 
"|. That a statute may discriminate 

in favor of a certain class does not render 

it arbitrary if the discrimination is founded 

upon a reasonable distinction, or difference 

in state policy." 

Because of the greatly restricted number of 
generals and flag officers, members of such exalted 
rank have, on numerous occasions, been deprived of 
the benefit of Article 25(d)(1), Uniform Code of 
Military Justice, 10 USC § 825, and its ancient 


predecessor provisions. That Article provides: 


4/ The records and reports of this Court show that in 

its history, automatic review of only one general officer 
has been considered by it. United States v Grow, 3 USCMA 
77, 11 CMR 77. Likewise, only one flag officer has secured 
automatic review. United States v Hooper, 9 USCMA 637, 

26 CMR 417. 


"When it can be avoided, no member 

of an armed force may be tried by a court- 

martial any member of which is junior to 

him in rank or grade." 5/ 
We can perceive here, at least one of the reasons which 
may have prompted the provisions for approval by the 
President in cases affecting generals and flag officers. 
The ranks of general and flag officer are the most 
coveted in the military hierarchy, so even the appear- 


ance of procuring a vacancy in the exalted rank is’ 


avoided by requiring Presidential approval. In our 


| 
history, high ranking generals have been tried by 


courts-martial containing members junior to themselves. 


In view of the continued severe restrictions on the 


number of generals and flag officers dispersed world- / 
: 6 
wide, we have no assurance it could not happen again. 


5/ Winthrop, in his treatise, Military Law and Precedents, 
2d ed, 1920 Reprint, at page 72, discusses a TECEELES of 
Article 25 as follows: 


"This Article, with a view to the Se cinaine 
as far as reasonably practicable, from courts- 
martial, officers who as junior to the accused 
may have an interest in procuring him to be dis- 
missed, suspended, &c. .. . 

| 
6/ In Winthrop, supra, at page 73, footnote 23, reads, 
in part, as follows: 


"On some of the principal trials of general 
officers in our army, the rank of the members of 
the court was as follows: Maj. Gen. Chas. Lee, 
(1778,) -- 1 maj. gen., 4 brig. gens., 8 cols.; 
Maj. Gen. Arnold, (1779,) -- 1 maj. gen., 3 brig. 
gens., 9 cols.; Brig. Gen. Hull, (1813,) -- 1j)maj. 
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The provision of the Code with which we 
are concerned is in marked contrast to the situation 
existing in Griffin v Illinois, supra, and other cases 


cited by the petitioner. In each of those cases the 


accused was deprived of an appeal available not only 
' 


to others of his classification, but practially all 
others convicted of crime, solely because of his 
indigency. In short, the accused in each case was 
denied any right of appeal available to others generally, 
rather than, aS here, an insignificant number being 
granted an advantage not available to him. See Mr. 
Justice Frankfurter's concurring opinion in Griffin 
v Illinois, supra. 

The first sentence of Article 71(a), Uniform 


Code of Military Justice, 10 USC § 871, reads as follows: 


gen., 1 brig, gen., 4 cols., 7 lieut. cols.; 
Maj. Gen. Wilkinson, (1814,) -- 2 maj.gens., 

3 brig. gens., 7 cols., 1 lieut. col.; Maj. 
Gen. Gains, (1816,) -- 1 maj. gen., 3 brig. 
gens., 3 cols., 6 lieut. cols.; Bvt. Maj. Gen. 
Twiges, (1858,) -- 3 bvt. maj. gens., 2 bvt 
brig. gens., 5 cols., 2 bvt. cols., 5 Lieut. 
cols.; Maj. Gen. Porter, (1862,) -- 2 maj. gens., 
7 brig. gens.; Brig. Gen. Hammond, (1864,) ~- 
1 maj. gen., 8 brig. gens.; Brig.Gen. Swaim, 
(1884,) -- 1 maj. gen., 5 brig gens., 7 cols,; 
Brig. Gen: Hazen, (1885,) -- 2 maj. gens., 8 
brig. gens., 3 cols." 


"No court-martial sentence extending 
to death or involving a general or flag 
officer may be executed until approved by 
the President." 
This provision was not new with the adoption 
of the Code. Actually, the requirement for approval or 
confirmation by the President, in the instances stated, 


is older than the Constitution itself. 


The British Articles of War of 1765, in force 


at the beginning of our Revolutionary War, by Article x, 


Section XV, thereof, provided that no sentence of a 


general court-martial should be put in execution, until 
after a report should be made of the whole proceedings 
to the King or his General or Commander-in-chief aad 
the King's or such General's or Commander's directions 
should be signified esi 

On September 20, 1776, some 78 days after our 
Declaration of Independence, the Continental Congress 
enacted Articles of War. Section XIV, Article 8, thereof 
provided: | 


"No sentence of a general court-martial | 
shall be put in execution, till after a report 
shall be made of the whole proceedings to 
Congress, or to the general or commander in | 
chief of the forces of the United States, and! 8/ 
their or his directions be signified thereupon." 


77 Reprinted in Winthrop’s Military Law and Precedents, 

2d ed, 1920 Reprint, page 943. Article XV thereof provided 
that no commissioned officer should be cashiered or dis- 
missed from the service except by order of the King, or 

by sentence of a general court-martial, approved by 

the King or by the General or Commander-in-Chief . ‘Ibid. 
page 944. See Article 71(b), Uniform Code of Military” 
Justice, 10 USC § 871. 


8/ Reprinted in Winthrop, supra, page 968. This sons 
Stituted a reenactment of the British Articles of War, 
with "Congress" being substituted for the King. There 
was no President of the United States under the Articles 
of Confederation. 


J.A. 


, The Continental Congress, on May 31, 1786, 
enacted new Articles of War. Article 2, thereof, pro- 
vided, in part, as follows: 


» |. . [N]either shall any sentence of 
a general court-martial in time of peace, ex- 
tending to the loss of life, the dismission of 
a commissioned officer, or which shall either 
in time of peace or war respect a general officer, 
be carried into execution, until after the whole 
proceedings shall have been transmitted to the 
secretary at war, to be laid before Congress for 
their confirmation, or disapproval, and their 
orders on the case. All other sentences may 
be confirmed and executed by the officer ordering 
the court to assemble, or the commanding officer 
for the time being, as the case may he." 9/ 


Thus it will be seen that at a very early date, 
and prior to the adoption of our Constitution, classi- 
fications were! made as to the officer or agency of Govern- 
ment which possessed the power of final review and approval 
of the sentences of courts-martial. 


At its first session, the First Congress pro- 


vided that the’ troops should continue to be governed by 


the Articles of War previously established by the United 
States in Congress assembled. Act of September 29, 1789, 
1 Stat 96. At its second session, the First Congress 
again provided, "the commissioned officers, non-commis-— 


sioned officers, privates and musicians" should "be 


9/ Reprinted in Winthrop, supra, page 972. The Con- 
Stitution was finally ratified in July 1788, and the 
First Congress was scheduled to assemble on March 4, 1789. 
It was late in assembling, and it was not until April 

30, 1789, that George Washington was inaugurated as the 
First President of the United States. There was still 

no President when the Articles of 1786 were enacted. 


| 
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governed by the rules and articles of war, which 
have been established by the United States in 
Congress assembled." Act of April 30, 1790, 1 
Stat 121. 

The Ninth Congress at its first seasion, | 
by the Act of April 10, 1806, enacted new "rules and 
articles by which the armies of the United States shall 
be governed." 2 Stat 359. Article of War 65 thereof 
reads as follows: 


"ART. 65. Any general officer commanding 
an army, or Colonel commanding a separate de-| 
partment, may appoint general courts-martial 
whenever necessary. But no sentence of a court- 
martial shall be carried into execution until 
after the whole proceedings shall have been laid 
before the officer ordering the same, or the | 
officer commanding the troops for the time 
being; neither shall any sentence of a general 
court-martial, in the time of peace, extending 
to the loss of life, or the dismission of a 
commissioned officer, or which shall, either | 
in time of peace or war, respect a general officer, 
be carried into execution, until after the 
whole proceedings shall have been transmitted) 
to the Secretary of War, to be laid before the 
President of the United States for his confirma- 
tion or disapproval, and orders in the case. 
All other sentences may be confirmed and executed 
by the officer ordering the court to assemble, 
or the commanding officer for the time being, 
as the case may be." 10/ 


The revision of the Articles of War, enacted 
by the Congress June 22, 1874, contained Article 108, 


reading as follows: 


10/ Reprinted in Winthrop, supra, page 982. 


"No sentence of a court-martial, 
either in time of peace or in time of 
war, respecting a general officer, shall 
be carried into execution, until it shall 
have been confirmed by the President." 11/ 
Language to the same effect is contained in 
Article of War 48, of the Act of August 29, 1916, 
Manual for Courts<+Martial, U.S. Army, 1917; in Article 
of War 48, of the Act of June 4, 1920, Manual for 
Courts-Martial; U.S Army, 1928; in Article of War 48, 
of the Elston Act of 1948, Manual for Courts-—Martial, 
U.S. Army, 1949. And finally we have the language 
of Article 71(a) of the Uniform Code of Military Justice, 
quoted, supra. 
We perceive nothing unreasonable in the pro- 
vision that sentences extending to death or affecting 


a general or flag officer shall be approved by the 


President. The antiquity of the provision, and the 


mmber of times it has been reenacted beginning with 


enactment by the Continental Congress, and never omitted 
from the adoption of various Articles of War and the 
Code, have imbedded it firmly in our system of military 
justice. 

Nor ‘is there anything unreasonable in the 
provision of the Code that, in these two instances, 
this Court shall review the record, even though other 


records may bé reviewed upon petition of the accused 


11/ Reprinted in Winthrop, supra, page 995. 
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and on good cause shown. The Congress having re- 
adopted the provision for approval by the President 
in sentences extending to death or involving a general 
or flag officer, it is fitting that it made review in 
these very important instances by the new civilian 
review authority mandatory. Their importance is 
sufficient to claim a portion of the time of one 
so beset with problems as is our Chief Executive. | 
Reasonable, indeed, then, is the provision which 
relieves him of the burden of reviewing those cases 
which are reversed by the Court of Military Appeals. 
Reasonable, also, is the provision which makes available 
to him the view of the impartial civilian judges who 
affirm such a ebicacg 
13/ 

In its report on the bill establishing a 

Uniform Code of Military Justice, the Senate Committee 


on Armed Services stated: 


“Article 67. Review by the Court of 
Military Appeals 


"This article is new although the 
concept of a final appellate tribunal is 
not. Proposed AGN, article 39(g) provides 


12/ Again, we are left to speculation as to whether it 
would be later argued that the provision for Presidential 
approval of sentences extending to death or affecting a 
general or flag officer, requires approval by the Pre- 
sident of all court-martial sentences. 


13/ Senate Report No. 486, 8lst Congress, lst Session, 
June 10, 1949, pages 28 and 29. 


for a board of appeals while AW 50(a) 
provides for a judicial council. Both 

of these tribunals, however, are within 

the Department. The Court of Military 
Appeals provided for in this article is 
established in the National Military Esta- 
blishment for the purpose of administration 
only, and will not be subject to the authority, 
direction, or control of the Secretary of De- 
fense. The terms of the judges are fixed 

at 8 years. 14/ The judges are to be highly 
qualified civilians and for this reason 

the compensation has been made the same as 
that of a judge of the United States Court 

of Appeals. 


o e ee 


"automatic review before the Court of 
Military Appeals is provided for all cases 
which must be approved by the President. 
(See AW 71.) The Judge Advocate General may 
direct that a case be reviewed by the court, 
and an accused may request review and will 
receive it where the court finds good cause." 15/ 


we hold that Article 67(b)(1) of the Uniform 
Code of Military Justice, supra, is not unreasonable. 
It is not arbitrary, it is not capricious, it is based 
upon a reasonable distinction or difference in policy, 
and constitutes a reasonable classification; it does 


not deprive petitioners of due process of law, 


14/ The House Bill had provided life tenure. The 
Conference Committee fixed the terms at fifteen years. 


15/ In House Report No. 491, 81st Congress, Ist Session, 
April 28, 1949, at page 32, the Committee on Armed Ser- 
vices of the House of Representatives included similar 
language in explanation and justification of Article 67, 
Uniform Code of Military Justice. 
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and it is a valid provision of law. 16 Am Jur 2d, 
Constitutional Law, § 494; Griffin v Illinois; United 
States v Heinze; Allied Stores of Ohio v Bowers, all 


supra. 


The petition for reconsideration is denied. 


Chief Judge QUINN and Judge FERGUSON concur. 
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DEFENDANTS ' 
MOTION TO DISMISS 
Come now defendants by their attorney, the United 
States Attorney for the District of Columbia, and respect- 
fully move the Court to dismiss this action, on the following 
grounds: 


1. Lack of jurisdiction over the subject matter. 


(A) Jurisdiction lies only in habeas corpus 
proceedings, and this Court lacks habeas 
corpus jurisdiction over the cause. 


(B) No justiciable "case or controversy" in 
mandamus is presented, for want of power 


in the Court to grant effective mandamus 
relief. 


2. This _case_in any event not proper case for 
mandamus. 


Incorporated herein and made a part hereof by 


reference are the following: 
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Affidavit of Lt. Col. Abraham Nemrow, dated 
June 14, 1965, attached as Government Ex. 

No. l to Defendants’ Opposition to Plaintiff’ s 
Motion for Court Order Reducing Time , etc., 
together with the Exhibits A vorousy I 

annexed thereto. 


Decision of the United States Court of 
Military Appeals in case of United States’ 


v. Robert G. Gallagher, No. 18,212, on 
Petition for Reconsideration, dated May 21, 
1965, attached as Appendix A to peste s 
complaint. 


In support hereof, defendants submit a memorandum 


of points and authorities. | 


/s/ David C. Acheson 
DAVID C. ACHESON | 
United States Attorney 


/s/ Charles T. Duncan 
CHARLES T, DUNCAN, Principal 
Assistant United States Attorney 


/s/ Joseph M. Hannon 
JOSEPH M. HANNON | 
Assistant United States Attorney 


GIL ZIMMERMAN 
Assistant United States Attorney 


CERTIFICATE OF SERVICE | 
I hereby certify that service of the foregoing 
Motion to Dismiss has been made upon plaintiff by mailing a 


copy thereof to his attorney, Richard A. Baenen, Esq. , 


J.A. 36 


Wilkinson, Cragun & Barker, 1616 H Street, N. W., Washington, 


D. C., this 3rd day of August, 1965. 


/s/ Gil Zimmerman 
GIL ZIMMERMAN 
Assistant United States Attorney 
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DEFENDANTS ' 
MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF MOTION TO DISMISS 


Preliminary Statement 
Plaintiff, an enlisted member of the Urited States 
Army, was court-martialed, convicted and sentenced for 
robbery. He petitioned the United States Court of Military 
ice to review the record of his court-martial pro- 
ceedings. That Court -- in the exercise of its judicial 
discretion -- determined that no "good cause” was shown 


to warrant its entertaining plaintiff's petition for 


review, and denied the petition. In taking this action, 


1/ Herinafter referred to as the "USCMA" or the “Court”. 


J.A. 38 


the USCMA acted under the provisions of aecre 67 (b) (3) 
2 


of the Uniform Code of Military Justice. 

Article 67 of the Uniform Code constitutes the 
USCMA as a statutorily-created judicial tribunal, and 
prescribes its review jurisdiction in court-martial cases. 
Article 67(b) provides that the Court: 

shall review the record in -- 

(1) all cases in which the sentence, as affirmed 

by a board of review, affects a general or flag 

officer or extends to death; 

(2) all cases reviewed by a board of review 

which the Judge Advocate General orders sent to 

the Court of Military Appeals for review; and 

(3) all cases reviewed by a board of review in 

which, upon petition of the accused and on good 

cause shown, the Court of Military Appeals has 

granted review. 

[Emphasis supplied] 

Essentially, plaintiff is here claiming that 
Uniform Code Article 67(b) is unconstitutional. He contends 
it invidiously discriminates against him, in that, while it 
provides under Subsection (1) for USCMA automatic review 
of all court-martial cases involving general or flag officers, 
it provides under Subsection (3) for USCMA review of 
court-martial dases involving military personnel below 
general or flag officer rank only “upon petition *** and 
*** good cause shown.” 


a 


2/ 70A Stat. 60, 10 U.S.C. 867(a)(3); this Code is herein- 
after referred to as the "Uniform Code." 
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Plaintiff does not here seek, on this ground, to 
have Uniform Code Article 67(b) stricken and declared void 
as unconstitutional. Instead, interestingly enough, he 
wants this Court in effect to rewrite Article 67(b) to 
suit him. He is here demanding that this Court direct that 
he be given the same right of automatic review by the 
USCMA as Article 67(b)(1) provides in the cases of general 
or flag officers. It is his first prayer for relief that 
this Court "issue a write of Sey 5 the 
USCMA, requiring that Court to "review and decide" his 
court-martial appeal on the meatier’ 

Despite his court-martial conviction and sentence 


for robbery, plaintiff is not now in confinement under his 


court-martial sentence. On April 28, 1964 he applied for 


3/ In characterizing this form of relief as a "writ of 
mandamus," plaintiff has erred. Rule 81(b), F.R.C.P., 
abolishes the writ of mandamus, and substitutes in its 
stead, like relief by appropriate action or motion 
under the Federal Rules of Civil Procedure. See 
Hammond v. Hull, 76 U.S. App. D.C. 301, 303, 131 F.2d 
23, 25 (1942), cert. denied 318 U.S. 777 (1943); 7 
Moore's Federal Practice, $81.07. Such relief, pro- 
perly denominated "an order in the nature of a writ 
of mandamus" is hereinafter referred to as “mandamus.” 


4/ Plaintiff's constitutional attack here necessarily 
rests on the predicate that the USCMA correctly 
determined that no "good cause" was shown by plaintiff 
to warrant its taking jurisdiction over his appeal 
under Uniform Code Article 67(b) (3). 
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"restoration to duty so that *** [he might] *** earn 

a discharge under honorable conditions." His request 
was duly approved in accordance with Army Regulations No. 
600-332. On September 3, 1964 the then-unserved (and 
unapplied) portion of his court-martial sentence was 
suspended, and he was restored to duty. On November 30, 
1964 the suspended portion of his court-martial sentence 
was scamcteee He is thus now on active military duty, 
and will become eligible on August 28, 1965 for release 


from his active military service with an “honorable 


discharge” certificate. He has nowattained the grade of 


"Specialist Four" (pay grade A) 5 pet is currently 
6 


stationed at Fort Sill, Oklahoma, _ 

Although without the territorial limits of this 
District Court, plaintiff is nevertheless here seeking 
(in the alternative) to have this Court issue a writ of 
habeas corpus, directed to the Secretary of Defense and 
the Secretary of the Army. He does not specify the nature 
of the relief he would want this Court to grant him in 
such habeas corpus proceedings. 

The USCMA has given full consideration to 


plaintiff's constitutional claim. After the USCMA originally 


5/ See Government Ex. No, 1, Att. C-I. 


6/ See Government Ex. No. l. 
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denied his petition for review on the ground that no 

"good cause" was shown to warrant its taking jurisdiction 
over his case under Uniform Code Article 67(b) (3), 
plaintiff on January 18, 1965 presented his constitutional 
claim in a petition for reconsideration. Briefs were 


filed, and oral argument was had thereon. The USCMA 


thereupon coteres an opinion fully (and ably) discussing 
7 


the matter. That opinion concluded as follows: 


We hold that Article 67(b)(1) of the Uniform 
Code of Military Justice *** is not unreasonable. 
It is not arbitrary, it is not capricious, it 
is based upon a reasonable distinction or dif~ 
ference in policy, and constitutes a reasonable 
classification; it does not deprive petitioners 
of due process of law and it is a valid provision 
of law. *** [citations] ***, y 

8 


In the course of its opinion, the USCMA noted: 


Conceding that Article 67(b)(3) of the Code *** 
provides review by the Court in "all cases re- 
viewed by a board of review in which, upon 
petition of the accused and on good cause 
shown, the Court of Military Appeals has 
granted a review," still it should be self- 
evident that a review by the judges of the 
Court is essential to determine whether "good 
cause" has been shown, whether the Court deter- 
mines to hear arguments and further proceedings 
or not. Rule 18, of the Rules of Practice and 
Procedure of this Court, requires the appellant 
to file a petition for review and contemplates 
that -he shall state therein the errors of which 


c 


a/ The USCMA opinion appears as Appendix A to the 
complaint (see pp. 18-19 thereof for the above 
excerpt). It has now been published. 15 USCMA 
391, 35 CMR 363.(* J.A. 31-32). 


8/ See Appendix A to complaint (at pp. 9-10). 
(J.A. 21-22). 
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he complains, and Rule 40 permits the appellant 
to file a brief in support of its contentions. 
Thus the consideration given to the petition 
for review) is, in fact, a substantial review 
based upon arguments in writing. Moreover., 
regardless of the specific assignments of error 
raised in the pleadings, the Court examines the 
record to determine if there may be other 
possible infirmities. See Annual Report of the 
United States Court of Military Appeals for 1960, 
at page 6. 


[Emphasis supplied] 


Upon his return to full duty status on September 
3, 1964 -- pursuant to his own request -- plaintiff became 
obligated (under 10 U.S.C. 972) to serve for such period 
as was necessary to complete his full term of service, 
exclusive of the time lost while confined under his 
court-martial sentence. As indicated, that term of 
service extends to August 28, 1965. In his complaint, he 
advances the claim that "but for” his court-martial 
conviction and sentence he "would now be at liberty to 
leave the Army." And, despite the fact his restoration 
to active duty was at his own request so that he could 
qualify for an “honorable” discharge, he is now contending 
here that his present status as a soldier on active 
duty is “involuntary,” and that his liberty is consequently 
"restrained in a manner which significantly restricts and 
affects his freedom." 

In that regard, plaintiff has to date not sought 
to avail himself of the following adequate administrative 


remedies: He has not requested Headquarters, Department 
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of the Army, to waive the "time lost" requirement (see 
Army Regulations 635-200), or to cancel his extension 
of enlistment (see Army Regulations 601-210) or to 
discharge him from the Army (see Army Regulations 635-205). 
Our contentions, It clearly appears that 
plaintiff's claim here necessarily fails for want of 
jurisdiction on several bases. And, in any event,; this 
would not be a proper case for invocation of such an ex- 
traordinary legal remedy as mandamus. 


Our Argument follows. 


ARGUMENT 


Except _to the extent that Congress has conferred 
urisdiction by 28 U,S,C, 2241-2248 


haheas corpus jurisdiction by 28 U.S.C. 2241-2240, 
the United States District Courts lack jurisdiction 
to conduct judicial review (either direct or 
collateral) of court-martial convictions and 


sentences; and this Court lacks habeas corpus 
jurisdiction over this cause. 


It has long been settled that military tribunals 
enforce and apply "a completely separate and distinct 
system of law" which "exists separate and apart from the 
law which governs in our federal judicial establishment." 
E.g., Burns v. Wilson, 346 U.S. 137, 139 (1953); Carter 
v. McClaughry, 183 U.S. 365, 390 (1902); Dynes v. Hoover, 
20 How. (61 U.S.) 65, 80-84 (1857); Edwards v. Madigan, 
281 F.2d 73, 75 (9th Cir., 1960). 

Our system of military law is essentially 


grounded on Acts of Congress under Article I of the 
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Constitution, and Presidential action under Article II 
of the Constitution. See Ex parte Quirin, 317 U.S. 1, 


25-30 (1942). Under the Constitution, therefore, military 


tribunals are constituted entirely apart from the Article 
III judicial power conferred upon tHe Federal courts. 
In re Vidal, 179 U.S. 126, 127 (1900); Ex parte Vallan- 
digham, 1 Wall. (68 U.S.) 243, 251 (1863). See 1 Moore's 
Federal Practice, J 0.5[2] at p. 137. In Dynes v. Hoover, 
supra, 20 How. (61 U.S.) at 79, the Supreme Court stated: 
The *** [pertinent] provisions [in Article I 
and Article II of the Constitution] show that 
Congress has the power to provide for the trial 
and punishment of military and’ naval offenses in 
the manner then and now practiced by civilized 
nations; and that the power to do so is given 
without any connection between it and the 3d 
article of the Constitution defining the judicial 
power of the United States; indeed, that the two 
powers are entirely independent of each other. 
[Emphasis and bracketed material added. ] 
In view of the separate and distinct origin 
and nature of our military law system, the Federal judiciary 
has "traditionally exercised no power of supervision or 
review" over actions of the military tribunals. "These 
tribunals have operated in a self-sufficient system, save 
only as habeas corpus was available [as the means of 
collateral attack] to test their jurisdiction in specific 
cases." Gusik'v. Schilder, 340 U.S. 128, 132 (1950) 
(bracketed material added). See In re Grimley, 137 U.S. 


147, 150 (1890). "From the Judiciary Act ot 1789 until 
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the present day, Congress has never seen fit to authorize 
any Article III court to exercise appellate jurisdiction 
over military tribunals." 1 Moore's Federal Practice, 

§ 0.5[2], at p. 137, citing Fedele, Appellate Review in 
the Military Judicial System, 15 Fed. B.J. 399, 425 (1955). 
See Fowler v._Wilkinson, 353 U.S. 583, 584 (1957). 

By the Articles of War Congress has long iexer- 
cised its constitutional power to provide rules for the 
government of the Army. See Ex parte Quirin, supra, 

317 U.S. at 26. In 1946 the Supreme Court had occasion in 
the case of In re Yamashita, 327 U.S. 1, 8, to declare 
the law to be as follows: | 
**x [T]he military tribunals which Congress 
has sanctioned by the Articles of War are not 


courts whose rulings and judgments are made 
subject to review by this Court.” See Ex parte 


Vallandigham, 1 Wall. 243; Vidal, 179 U.S. 
126; cf. Ex parte Quirin *** [317 U.S.] 39. 


They are tribunals whose determinat ions are 
reviewable by the military orders constituting 
such tribunals or as provided by the Articles 


of War. Congress conferred on the courts no 


power to review their determinations save only 
as_it has granted judicial power “to grant writs 


of habeas corpus for the purpose of an inquir 
into the cause of restraint of liberty." *** | 
[Emphasis added, ] 
Thereafter, in 1948, Congress incorporated into 


Section 201 of the Selective Service Act of 1948, 62 Stat. 


604, 627, a complete revision of the Articles of War. 


Article 50(h) thereof, 62 Stat. 637, provided: 
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Finality of court-martial judgments. --The 
appellate review of records of trial provided 
by this article, the conforming action taken 
pursuant to articles 48 or 49, the proceedings, 
findings, and sentences of courts-martial as 
heretofore or hereafter approved, reviewed, 
or confirmed as required by the Articles of War 
and all dismissals and discharges heretofore or 
hereafter carried into execution pursuant to 
sentences ‘by courts-martial following approval, 
review, or confirmation as required by the 
Articles of War, shall be final and conclusive, 
and orders publishing the proceedings ot courts— 
martial and all action taken pursuant to such 
proceedings shall be binding upon all departments, 
ourts, agencies, and officers of the United States, 
subject only to action upon application for a new 
trial as provided in article 53. 


[Emphasis added. ] 


Article 53 thereof, 62 Stat. 639, similarly provided that 


all action taken by the Judge Advocate General on petitions 
for new trial, or the proceedings had on new trial, in 
courts-martial proceedings, "Shall be binding upon all 
departments, courts, agencies, and officers of the United 
States.” [Emphasis added. ] 

In Gusik v. Schilder, supra, 340 U.S. at 132 
(decided in 1950), the Supreme Court determined that this 
"finality" clause appearing in Article of War 53, as 
revised in 1948, had not been intended by Congress "to 
deprive the civil courts of their habeas corpus jurisdiction, 
which has been exercised from the beginning." 

Congress in 1950 enacted the Uniform Code of 
Military Justice, applicable to all branches of the Armed 


Forces. 64 Stat. 107, et seq. See Jackson v. Taylor, 
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353 U.S. 569, 576 (1957); Burns v. Wilson, supra, 346 
U.S. at 140. 

Article 67 thereof, 64 Stat. 129, established 
the Court of Military Appeals as an independent tribunal 
composed of three civilian judges, located "for adminis— 
trative purposes" in the Department of Defense. And 


Article 76 thereof, 64 Stat. 132, incorporated the 


"finality" clauses formerly in Articles of War 50(h) and 


53, as revised in 1948. Its provisions have been carried 
forward into current law by the enactment of Title 10 and 
Title 32, United States Code, as positive, codified law 

in 1956. 70A Stat., 10 U.S.C. 1, et seq. Article 76 

of the Uniform Code of Military Justice, 70A Stat. 64, 


10 U.S.C. 876, currently provides: 


Art. 76. Finali of Proceedings, Findings, and 
Sentences. The appellate review of récords of _ 
trial provided by this chapter, the proceedings, 
findings, and sentences of courts-martial as 
approved, reviewed, or affirmed as required by 
this chapter, and all dismissals and discharges 
carried into execution under sentences by 
courts-martial following approval, review, or 
affirmation as required by this chapter, are 
final and conclusive. Orders publishing the pro- 
ceedings of courts-martial and all actions taken 
pursuant to those proceedings are binding upon 
all departments, courts, agencies, and officers 
of the United States, subject only to section 873 
of this'ititlé (article 73) and to action by the 
Secretary concerned as provided in section 874 

of this title (article 74), and the authority of 
the President. 


[Emphasis added. ] 
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The Uniform Code of Military Justice, as enacted 


in 1950, was accompanied by Senate Report No. 486, 8ist 


Cong., Ist Sess. and House Report No. 491, 81st Cong., 

Ist Sess. Under the heading, "Section by Section Analysis 
of the Bill", these Reports made the following statement 
as to the purport of Article 76 (S.Rep. No. 486, p. 32, 

2 U.S. Code Cong. Serv. 2258; H.Rep. No. 491, p. 35): 


Article 76. Finality of Court-Martial Judgments 


This article is derived from AW 50(h) 
and is modified to conform to terminology 


used in this code. Subject only to a 


petition for a writ of habeas corpus in 
Federal court, it provides for the finality 


of court-martial proceedings and judgments. 
[Emphasis added. ] 

In Burns v. Wilson, supra, 346 U.S, at 142 
(decided in 1953), the Supreme Court opened its dis- 
cussion by noting that Congress had provided in these 
revisions to the Articles of War that the determinat ions 
of military tribunals are to be "final" and "binding" 
upon all courts, and that Gusik v. Schilder, supra, had 
held that in enacting these provisions Congress was not 
to be taken as having meant to deprive the Federal courts 
of their traditional habeas corpus jurisdiction in military 
prisoner cases. 

We agree that the "finality" and "binding-upon- 
all-courts" clauses incorporated into the 1948 revision of 
the Articles of War, and carried forward into current law 


by the Uniform Code of Military Justice, were not meant 
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to deprive the Federal courts of their traditional 
habeas corpus jurisdiction, But, we maintain, they 
were definitely meant to bar all other modes of 
collateral attack upon courts-martial sentences in the 
Federal courts. 

This is made even clearer by a close compari- 
son of Heikkila v. Barber, 345 U.S. 229, 230, 236-237 
(1953) with Shaughnessy v. Pedreiro,349 U.S. 48, 50-52 
(1955). 

In Heikkila, the Supreme Court was concerned 
with (i) a clause in the Immigration Act of 1917 which 
expressly made deportation orders of the Attorney General 


"final," and (ii) a long history of interpretation of 


that "finality" clause "as precluding any type of judicial 


review except by habeas corpus." 349 U.S. at 50. The 
Court there held that, despite the enacement of the 

' Administrative Procedure Act, 5 U.S.C. 1001, et seq., 
in 1946 the "finality" clause appearing in the 1917 Act 
continued to limit collateral attack upon a deportation 
order “only by [means of] habeas corpus." 345 U.S. at 
235. 

Thereafter, in 1952 the Immigration and 
Naturality Act was enacted. It superseded the 1917 Act. 
The 1952 Act came before the Supreme Court in Dedredtroe 
Tne Supreme Court held that Congress did not mean to 


give the word "final" appearing in the 1952 Act the same 
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meaning aS Heikkila had given the word "final" in the 
1917 Act. 349'U.S. at 51. The Court took into account 
"the generous review provisions of the Administrative 
Procedure Act," and construed the term "final" in the 


1952 Act “as: referring to finality in administrative 


procedure, rather than as cutting off the right of 


judicial review in whole or in part." 349 U.S. at 51. 

The present case stands in strong contrast. 
It presents the reverse situation to Heikkila and 
Pedreiro. Congress has here made manifest its purpose 
to cut off all collateral attack upon court-martial 
sentences, except by habeas corpus. No other meaning 
can possibly be drawn from the "finality" and "binding- 
upon-all-courts" clauses Congress incorporated into its 
1948 revision of the Articles of War, and then carried 
forward into the Uniform Code of Military Justice. And 
this purpose of Congress is made even more manifest by 
the provision incorporated into Section 2 of the Admin- 
istrative Procedure Act, 5 U.S.C. 1001, which expressly 
excludes “courts martial and military commissions” from 
the judicial review provisions of that Act. 

Hence, the rationale of Heikkila, and the basis 
for the Supreme Court's distinguishment of it in Pedreiro, 
compel the conclusion here that the "finality" and "binding- 


upon-all courts" clauses which Congress has expressly 


' written into the Uniform Code of Military Justice bar 
collateral attack in the Federal courts of court-martial 
sentences, except by means of habeas corpus. 

The creation by Congress of the USCMA as an 
independent legislative court lends added force to this 
conclusion. In Burns v. Wilson, supra, 346 U.S. at 141, 
the Supreme Court stated that Congress has by the Uniform 
Code created "a hierarchy within the military establish- 
ment to review the convictions of courts-martial, to 
ferret out irregularities in the trial, and to enforce 
the procedural safeguards which Congress determined to 
guarantee to those in the Nation's armed services," and 
in this Uniform Code has “established the Court of 
Military Appeals, which is composed of civilians" as 
"the highest court in the military system." (Fn. 7) 


In this connection, the Court of Appeals for the District 


of Columbia in Shaw v. United States, 93 U.S. App. D.C. 


300, 302, 209 F. 2d 811, 813 (1954), noted: 


The Court of Military Appeals *** is properly 

to be viewed as a specialized legislative 

court, comparable to the United States Court| 

of Customs and Patent Appeals. *** [I]n any 
view, the Court of Military Appeals appears to 
us to be a court in every significant respect ***, 
Certainly Congress intended that in its dignity 
and in its standards of administering justice 

the Court of Military Appeals should be assimi- 
lated to and equated with the established cos 
of the Federal system. 


And in Burns v. Wilson, supra, 346 U.S. at 142, the 


Supreme Court observed that the USCMA has the same 
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responsibility as do the Federal courts “to protect 

a person from a violation of his constitutional rights.” 
If that tribunal gives the constitutional claim "fair 
consideration," the Federal courts need not "repeat 

that process." 346 U.S. at 144, 

The District Court for the District of 

Massachusetts (per Sweeney, Ch. J.) has recently held 
that it lacks jurisdiction to entertain a complaint 
seeking a declaratory judgment and mandatory injunction, 
to review a court-martial conviction and sentence. 
Ashe v. McNamara, C. A. No, 64-911-S, opinion dated 
June 28, 1965. (A copy of the opinion appears as 
Appendix "A" to this memorandum.) That Court there 
rested its decision in the main upon the "finality" 
and "binding-upon-all-courts" clauses appearing in 
Article 76 of the Uniform Code of Military Justice, 10 
U.S.C. 876. 

In that decision, Chief Judge Sweeney has 


deemed the decision of this Court in Jackson v. McElroy, 


163 F. Supp. 257 (D.C. 1958) (per Christenson, J.) 


to be in error, and has expressly declined to follow it. 
In Jackson, Judge Christenson relied upon the then- 
recently decided case of Harmon v. Brucker, 355 U.S. 579 
(1958), as authority to sustain declaratory judgment 
jurisdiction in a District Court to entertain a collateral 


attack upon a court-martial sentence. 
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| 
Chief Judge Sweeney correctly points out that 


Harmon v. Brucker did not involve the judgment of a 
military tribunal expressly made "final" and “pind ing—upon- 
all-courts" by Act of Congress, but rather involved admin- 
istrative action of the Secretary of the Army, panting 
less-than-honorable discharges. In Harmon, the Supreme 
Court considered that Congress meant to confer upon plain- 
tiffs there a statutory right not to be given a less- 
than-honorable discharge for preinduction activities, and 
intended that such statutory right be entitled to judicial 
protection in the form (inter alia) ofa declaratory judg- 
ment. No statutory bar to judicial review jurisdiction 

in the courts was deemed to be there involved. Hence, 

as Chief Judge Sweeney has noted, Harmon is clearly 
inapposite. 

The correct rule applicable here was stated in 

Goldstein v. Johnson, 87 U.S. App. D.C. 159, 160, 184 
F, 2d 342, 343, cert. denied 340 U.S. 879 (1950): A 
District Court lacks jurisdiction in a suit for declaratory 
judgment and mandatory relief, collaterally attacking a 
court-martial sentence. "In the absence of physical 
confinement the courts cannot interfere with nor in any 


way review court-martial proceedings." 


Accordingly, we submit, this Court should now 


hold that Judge Christenson clearly erred in overlooking, 


and failing to give due effect to, the congressional 
| 
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intent in making court-martial sentences "final" and 


’binding-upon-all-courts," except to the extent that 


collateral attack theron will lie in proper habeas 
9 


corpus proceedings. _ 

As for plaintiff's alternative prayer for 
habeas corpus ‘relief, the short answer is this: Plain- 
tiff presently is stationed at Fort Sill, Oklahoma. 

His alleged restraint (if existent at all) is thus 
occurring without the territorial jurisdiction of this 
Court, and elsewhere in the United States. Consequently, 
under the settled law, this Court obviously lacks habeas 
corpus jurisdiction here. E.g., Ahrens v. Clark, 335 

U.S. 188, 190 (1948); Duncan v. State of Maine, 295 F. 2d 
528, 530 (Ist Cir. 1961), cert. denied 368 U.S. 998 (1962). 

On this ground alone dismissal is warranted. 
But for completeness we now turn to discuss the inability 


of the Court to afford him the mandamus relief he seeks. 


The Court of Claims in Shapiro v. United States, 69 F. 
Supp. 205: (1947), determined it had jurisdiction over a 
court-martial sentence in a suit to recover back pay. 
Since that case was decided before Congress expressly 
made its intent clear in 1948 that the court-martial 
sentences shall be "final" and “binding-upon-all- 
courts," it cannot be regarded as authoritative here. 
And none of the Court of Claims cases which have 
followed Shapiro,has undertaken to reconsider its 
incorrect jurisdictional premise. 
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II. To the Extent that Plaintiff Seeks Mandamus 
to Compel the United States Court of Military 


Appeals to Exercise its Statutory tieiab 
Jurisdiction Over His Case, No Justiciable 


"Case or Controversy’ is Presented. 

Generally,-where it obviously appears that a 
District Court cannot render an effective decree affording 
suitable relief, no justiciable "case or controversy” 
is presented, within the meaning of Article III, Sec.2, 
of the Constitution. Glidden Co. v. Zdanok, 370 U.S. 530, 
568-571, 582 (1962) (opinion of Harlan, J., joined by 
Brennan and Stewart, JJ.); Chicago & Southern Air Lines, 
Inc. v. Waterman SS Corp., 333 U.S. 103, 112-113 (1948) ; 
Gordon v. United States, 2 Wall. (69 U.S.) 561 (1864) 
(explained in United States v. Jones, 119 U.S. 477, 478 
(1886) (also separate opinion of Taney, Ch. J., 117 U.S. 
Appendix, 697, 702). See Aetna Life Ins. Co. v. Haworth, 
300 U.S. 227, 241 (1937). | 

Plaintiff here attacks Uniform Code Article 
67(b) as unconstitutional. But he does not seek a 
judgment declaring it void and of no legal effect. Rather, 
he wants this Court to rewrite that Article. He demands 
that this Court issue mandamus, directing the USCMA to 
accord him review of his court-martial conviction and 
sentence -- in the teeth of the provisions in Article 
67(b) (3). He is thus in substance asking this Court to 


give him a remedy which only Congress can properly afford. 
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Under the separation-of-powers concept of our Con- 
stitution, it is beyond the lawful authority of the 
Judicial branch of the Government to grant plaintiff 
the mandamus relief he seeks, 

In this connection, it should not be over- 
looked that plaintiff here possesses no constitutional 
right to appellate review, in any form, of his court- 
martial conviction and sentence. There existed no 
common-law right to an appeal, and appellate review is 
not a necessary part of a legal system, required by due 
process -- even in criminal cases, District of Columbia 
v. Clawans, 300 U.S. 617, 627 (1937); Lott v. Pittman, 
243 U.S. 588, 591 (1917); McKane v. Durston, 153 U.S. 


684, 687 (1894). See 16 AmJur, 2d Constitutional Law, 


§584. 

Plaintiff thus cannot here both attack Article 
67(b) as unconstitutional, and seek to rely on it as 
conferring a statutory right upon him, unkown to the 
common law and not required by the Constitution. 

Hence, no justiciable "case or controversy” 
in mandamus is presented here. 

III, This Case is in any Event not a Proper 
Case for Mandamus. 
It is settled law that "mandamus, prohibition 


and injunction against judges are drastic and extraordinary 
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remedies, *** As extraordinary remedies, they are 

reserved for really extraordinary causes." Ex parte Fahey, 
332 U.S. 258, 259-260 (1947). See Ex parte Collett, 337 
U.S. 55, 72 (1949). ! 

This is clearly no “really extraordinary cause” 

warranting mandamus. Despite his court-martial conviction 
and sentence, plaintiff is not now in confinement under 
his court-martial sentence. At his own request, he has 


been restored to active duty, so that he might earn an 


honorable discharge. And on August 28, 1965 he will be 


eligible for release from active duty status with an 


"honorable discharge" certificate. 
An order in the nature of a writ of mandamus 


"is an extraordinary remedy, as is mandamus, and is to 


be used only upon clear showing of necessity." Mesa 
| 


Microwave, Inc. v. 


105 U.S. App. D.C. 1, 2, 262 F. 2d 723, 724 (1958). 


Federal Communications Commission, 


Relief in the nature of mandamus should be afforded only 
"where the case is clear and the reasons compelling.” 
United States ex rel. Jump v. Ickes, 73 U.S. App. D.C. 
141, 145, 117 F. 2d 769, 773 (1940), cert. denied 313 
U.S. 575 (1941). Plaintiff here cannot make at AS 
“clear showing of necessity," or show “compelling” 
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reasons for mandamus relief. 


107” Where mandamus, or like coercive relief, is not 


warranted, a declaratory [cont'd on following page] 
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Furthermore, "generally speaking, when an 
administrative remedy is available, it must first be 
exhausted before judicial relief can be obtained, by 
writ of mandamus or otherwise." Hammond v. Hull, 76 
U.S. App. D.C. 301, 303, 131 F. 2d 23, 25 (1942), 
cert. denied 318 U.S. 777 (1943). Plaintiff has here 
not exhaustedi his available administrative remedies. 
(See p. 5 supra.) 

Conclusion 

For the foregoing reasons, defendants respect— 

fully submit, the Court should dismiss this action. 
/s/ David C. Acheson 


DAVID C. ACHESON 
United States Attorney 


/s/ Charles T. Duncan 
CHARLES T. DUNCAN, Principal 
Assistant United States Attorney 


/s/_ Joseph M. Hannon 
JOSEPH M. HANNON 


Assistant United States Attorney 


/s/ Gil Zimmerman 
GIL ZIMMERMAN 
Assistant United States Attorney 
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judgment as to the duties allegedly giving rise to 
such relief is also generally inappropriate. McCaule 
v. Watermans.S. Corp., 327 U.S. 540, 545 (1946) 

(fn. 4); Marshall v. Crotty, 185 F. 2d 622, 626 (lst 
Cir. 1951). And where a declaratory judgment would 
not afford effective relief so as to “end the contro- 
versy," it is particularly inappropriate. Public 
Service Commission, etc. v. Wycoff Company, 344 U.S. 


237, 245-247 (1952). 


[Appendix A to Foregoing Memorandum] 


UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 


HUBERT ASHE, 
Plaintiff 


Vv. Civil Action 
No. 64-911-S 
ROBERT S. MCNAMARA 
Secretary of Defense, 
Defendant 


OPINION 
June 28, 1965 


SWEENEY, CH. J. The plain- 


tiff seeks a declaratory judgment, 28 U.S.C. $ 2201, 
that his conviction and sentence by a general court- 
martial are invalid and prays for a mandatory injunction 
pursuant to 28 U.S.C. § 1361, requiring the defendant 


to remove the plaintiff's dishonorable discharge. The 


| 
| 
The complaint and the affida- 


defendant has moved for summary judgment. 


vits and documents filed in connection with the motion 
indicate the following, essentially undisputed, facts. 
The plaintiff, then a Steward 3d Class in the Navy, and 
two codefendants were, on May 5, 1945, tried by a general 
court-martial for the offense of striking another person 
in the Navy. In the course of the trial defense eounsed 
for the three accused perceived a conflict in his repre- 


sentation of all three, as the testimony of one of them 
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was inconsistent with the statement of the plaintiff here. 
The court, nonetheless, directed defense counsel to 
proceed and the plaintiff now claims that this action 
on the part of the court violated his right to effective 
assistance of counsel guaranteed by the Sixth Amendment 
to the Constitution. The plaintiff was, as noted above, 
convicted and he appealed the conviction. In the com- 
plaint he alleges that "he has exhausted all his remedies 
under the Uniform Code of Military Justice and all other 
administrative remedies and that his case is now ripe for 
review in the civil courts." 
The motion for summary judgment 
challenges this court's jurisdiction. 
Article 76 of the Uniform Code 
of Military Justice, 10 U.S.C. § 876, provides: 
"The appellate review of records of trial pro- 
vided by this chapter, the proceedings, findings, 
and sentences of courts-martial as approved, re- 
viewed, or affirmed as required by this chapter, 
and all dismissals and discharges carried into 
execution under sentences by courts-martial 
following approval, review, or affirmation as 
required by this chapter, are final and conclu- 
sive. Orders publishing the proceedings of 
courts-martial and all action taken pursuant to 
those proceedings are binding upon all depart- 
ments, courts, agencies, and officers of the 
United States, subject only to action upon a 
petition for a new trial as provided in section 
873 of this title (article 73) and to action by 
the Secretary concerned as provided in section 
874 of this title (article 74), and the authority 
of the President." 
Even before enactment of this 


provision, court-martial proceedings were not directly 


reviewable in civil courts. They could only be attacked 
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collaterally by petitions for habeas corpus, In re Yan- 
ashita, 327 U.S. 1 (1946), Burns v. Wilson, 346 U.S, 137 
(1953), and in suits for back pay, Brown v. United States, 
206 U.S. 243 (1907), Swaim v. United States, 165 U.S. 

553 (1897), Hooper v. United States, 326 F. 2d 982 

(Ct. of Cl. 1964), Begalke v. United States, 286 F. 2d 
-606 (Ct. of Cl. 1960), Krivoski v. United States, 145 

F. Supp. 239 (Ct. of Cl. 1956), cert. den. 352 U.S. 954 
(1956), Shapiro v. United States, 69 F. Supp. 205 (ct. 

of Cl. 1947). Neither course, the plaintiff has followed 
and, certainly, habeas corpus is no longer available to 
hin. 

The means of review chosen by 
this plaintiff has the support of at least one precedent, 
Jackson v. McElroy, 163 F. Supp 257 (D.C. D.C. 1958), 
where the court held, on the basis of Harmon v. Brucker, 
355 U.S. 579 (1958) that it had power, in an action for 
declaratory judgment, to inquire into the jurisdiction 
of a court-martial. But petitioners in the Harmon Case 
had received administrative dishonorable discharges for 
pre-induction activities. Their contention, which was 
accepted by the Supreme Court, was that the Secretary 
of the Army, had exceeded his statutory authority when, 
in granting the discharges, he considered matters beyond 
petitioners' deportment as soldiers, and that "judicial 
relief is available to one who has been injured by an 


action of a government official which is in excess of 


J.A. 62 


his express or implied powers." 355 U.S. at 581-2. The 
Harmon Case did not involve the judgment of a military 
court which, by statute, is final and binding. In the 
absence of any indication in the opinion that the court 
intended to enlarge district court review of military 
judgments and in view of the rule that the Declaratory 
Judgment Act does not enlarge the jurisdiction of district 
courts, Skelly Oil Co. v. Phillips Co., 339 U.S. 667 
(1950), I.find myself unable to follow the holding of 
the Jackson Case. Dunmar v. Ailes, 230 F. Supp. 87 
(D.C. D.C. 1964), upon which the plaintiff also relies, 
involved, like the Harmon Case, an administrative deter— 
mination. 


As this court does not have 


jurisdiction of the subject matter of the complaint, the 


defendant's motion for summary judgment is allowed. An 


order may be entered accordingly. 


23:8, 63. 
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[Item by Reference to Foregoing] 
Memorandum 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ROBERT G. GALLAGHER, 


; Petitioner [Filed Aug. 3, 1965] 


No. 1359-65 


ROBERT E. QUINN, et al., 


) 

) 

) Civil Action 
) 
Respondents ) 


AFFIDAVIT 


Countyof Arlington 


) 
) ss 


Commonwealth of Virginia ) 


I, Abraham Nemrow, Lieutenant Colonel, Judge 
Advocate General's Corps, United States Army, being 
first duly sworn, depose and state: 


I have personal knowledge of the following 
facts and they'are true and correct to the best of my 
knowledge and belief: 


During the period of 9 to 14 June 1965, in 
the course of performing my duties as an Army officer 
assigned to the Litigation Division, Office of The 
Judge Advocate General, Headquarters, Department of 
the Army, I had occasion to review the Army personnel 
records pertaining to Specialist Four (pay grade E-4) 
Robert G. Gallagher, Army Service Number 13734380, 
presently assigned to A Company, 4th Battalion, 30th 
Infantry, and stationed at Fort Sill, Oklahoma. Those 
records reflect the following: 


a. Specialist Gallagher enlisted in the 
Regular Army of the United States on 15 September 1961 
for a period of three years (Exh. A). 


J.A. 65 


b. On 19 December 1963 Specialist (then 
Private First Class, pay grade E-3) Gallagher was con- 
victed of robbery by a general court-martial convened 
by the Commanding General, 3d Armored Division. On 
that date he was sentenced to a bad conduct discharge, 
to forfeit all pay and allowances, to be confined at 
hard labor for one year, and to be reduced to the 
lowest enlisted grade. The convening authority approved 
the sentence (Exh. B). 


c. The expiration date of his term of con- 
finement, less good conduct time, was 3 October 1964. 
On 28 April 1964 Specialist Gallagher submitted an 
application for restoration to duty in order to earn 
an honorable discharge (Exh. C). Restoration of mili- 
tary prisoners is governed by Army Regulations 600- 
332 (Exh. D). 


d. By order of the Secretary of the Army, 
Specialist Gallagher's application for restoration to 
duty was approved and he was assigned to the military 
retraining program on 30 July 1964 (Exh. E). The Com- 
mandant of the United States Disciplinary Barracks), 
Fort Leavenworth, Kansas, was instructed to restore 
Specialist Gallagher to duty upon his completion of 
the required period of training and upon the execution 
of the “Oath of Extension of Enlistment" extending 
the period of enlistment from three years to three 
years and three months (Exh. F). 

e. Specialist Gallagher executed the "Oath 
of Extension of Enlistment (DA Form 1695)" on 3 Sept- 
ember 1964 (Exh. G). He was restored to duty on that 
date. That portion of the sentence adjudging bad con- 
duct discharge and relating to confinement at hard la- 
bor and total forfeitures, remaining unserved and jun- 
applied, was suspended (Exh. H). Thereafter, on 30 
November 1964, the suspended portion of the sentence 
was remitted (Exh. I). 


#. Pursuant to section 972, title 10, 
United States Code, Specialist Gallagher was liable, 
after a return to full duty status, to serve for such 
period as was necessary to complete his full term of 
service, exclusive of the time lost while confined un- 
der sentence (8 months and 14 days). Accordingly; he 
is eligible for release from the active Army on 28 
August 1965. , 


g. There is nothing in the records to indicate 
that Specialist Gallagher has requested Headquarters, 
Department of the Army, to waive the "time lost" re- 
quirement, to cancel his extension of enlistment, or 
to discharge him from the Army. 


Further deponent sayeth not. 


/s/__ Abraham Nemrow 
ABRAHAM Ww 
Lieutenant Colonel, JAGC 
Chief, Personnel Affairs Branch 
Litigation Division 


County of Arlington ) 
ss 


Commonwealth of Virginia ) 


Subscribed and sworn to before me this 14th 
day of June 1965. 


/s/_ Kathryn Summers [SEAL] 


Kathryn Summers 
Notary Public 


[My Commission Expires July 18, 1967] 
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* FIRST NAL © MIDOLE MAME 2 SERVICE NUMOLR 
LAGHSR Robert Gerard R13 73E 386 | 


HOt ADORESS (No. and alcool,\er (uel soutesiél MONG OO BMA CHYs) TENN OF, C and State) 


9201 Convent Avenue Philadelohia eas tadet hia 


menrne 4 = .| Pennsylvanta 


7% PLACE OF ENLISTMENT OATE ENLISTED @. FOR SERVICE I — = 
Heise 2. 15 Sep oe REGULAR ARMY INITIAL EXE 


OX OF APPLICANT 
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mare intte M WF NO, mneo DECLARATION 


22. 1F NATURALIZEZED-OA DECLARANT, GIVE OATE, PLACE AND COURT OF JURISDICTION 
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now drnwing retired pay from the rovernment of the United Staten. T farther certify that I (JAM q AM NOT Keneen ene) now drawing « pension, disability allowance, or «lise 


ability compennation from the government of the United States, T declare that I am not now # Forces (Army, Ale Fore, Novy, Xarine Corpn or Const 
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wy ba A eerhait 6 Gblewhe 


32. nemanns (For us |}@- DATE OO FORM 32 FOnwAROCS 
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! srarzo 

| ors-zomc oncom : : 

tw ai do hereby acknowledge to have voluntarily enlisted thin? 

§ day of ,19_» in the (Army) (Airf'National Guard of = and as a Reserve of the (Army) (Air Forec)* 

j wien ecabership in the Ctacloaal Guard of the United States) (Ale National Geard ofthe Uaived Seat} fr a period of years under the conditions preaceided by 

pe sooner discharged by proper aurhority; and I do solemnly swear(or affirm) that | will bear trve faith and allegiance to the United Scares of Awerica.and to the State of 
; that I will serve them hooestly and faithfully against all their enemies whomscever; and that | will obcy the orders of the President of the United 


Seates and the Goverace of__.__ ed the orders of the officera appoiated uver me, eecording to law and regulations, and/or the Uallorm Code of Sitieary justice. 


t 


BIONATURE (Firat nome, middie neme, last nenme) 5 
L . OATH OF ENLISTHENT (Fer aerviee in Reguler Army, Reavier Ale Peres, Army Reeerve, or Air Foree Reserve) 


STATE OF. PENNSYLVANIA : se: 
Ciz¥, TOWN, OR MILITARY POST, PE Bue ETA 


127_Pohert Corend CaRiacher - do hereby acknowledge to have voluntarily enlisted, under the conditions preacelbed by law, tis 


fae TiRvT MAMG, Saye T= bia. m — ~~  teea period ero ars: (a5 & 
Lessee soap (3 te) 

ro Sextexsez Gly ie the UNITE : ‘i Sica ee oeeeT 

years unless sooner discharged by proper avchority; aad I de solemnly swear(or affirm) that I will bear true faith and allegiance to the United States of America; that.I will serve 


chem honestly and faithfelly againse all thelr enemies whomecever; and chat I will obey the orders of the President of the Uaited Soares, and the orders of the officers appointed 
covet mc, according to regulations and the Uniform Code of Miliary Justice. 
Ne 
. (3 


CONFIRMATION OF ENLISTMENT 


. The above oath was «etecribed end inte tak * 15th day of . Sescemsaz OO. j 
4 This eplistee was minutely in. : 7-9 found to be entirely sober and in full possession of all mental {ncuitics. 


{To the best of my judgment and dx... } Trin or: “ting this. applicant I have strictly observed tho regulations governing 
such enlistment, The shave cath, a8 Miiud in, wan teod to the appiicant pricy io audseribiny “Aereto, : = 
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HEADQUARTERS 
3D ARMORED DIVISION (Spearhead) 
* _ APO 39 US Forces — 


GENERAL COURT-MARTIAL ORDER re 8 February 1964, 
NUMBER 6 = 


si 


Before a general court-martisl which convenec at Frankfurt, Germany, 
pursuant to Court-Martial Appointing Order Number 25, this headquarters, . 
Gatee 5 October 1963, a “amended by Court-Mertial Appointing Order Number 34, 
this headquarters, _ dated: 18 December 1963, was etreigned and trieds ; 


Private First Cless E-3 Robert G. Gallagher, RA13 7 80, US Army, 
Company B, lst Battalion, 36th Infantry, 3d Armored Division Spearhead). 


Gharge: Violation of the Uniform Code of Military Justice, Article 122. 
Ssecification: In thet Private First Clase’ 3-3 Robert G Gallagher, 


“US Army, Com ponjunction with Private 
First Class 2-3 James L Hughes, US Army, Company 1 /iet Battalion, 36th 


' Infantry, did, et Bad Neuheim, Germany, on-o- about 20 October 1963, by means 


of force end' violence, rteel fromthe-person of-Micheel Bajenz, egeinst his 
5 will, Curzency of the Federal Republic of Germany,-of a velue of about ~~ © 
$30.00, the property of the said Michsel Bejens. “| 


_ BLEAS © i 
To the Specification of the Cherges Guilty, except the words "in con- 

_ junction with Private First Cless E-3 James L Hughes, US Army, Compeny A, ~ 
lst Bettalion, 36th Infantry, did, et Bad Neuheim, Germany, on or sbout 

20, Octoter 1963, by means of force and violence, steel from the person of 
Michael Bajenz, ageinst his will, Currency of the Federal Republic of Germany, 
_ of 8 value of about $30.00, the property of the pees Michael Bejanz, sub- 

atituting therefor the words "did, at Bed Neuheim, Germany, on or sbout 
20 October 1963, unlawfully strike Micheel. Besar, on the heed with his fists"; 
of the joxceptedy woe? “not guilty, of the oeeaes words, guilty. - 


oe the Charger ‘it: -gailty, dut. guilty, ot vislation of Article.128. 
_ Of the o Suesitication and the: Charges a : 
es 


T6 be discharged frou the rervice with » bed conduct dischiarge, to 
forfeit all pey and allowsnces, to be confined. et herd labor for one year, 
and to be xecwet to the lowest enlisted grade,. (Ho peersene convictions 
considered). 


The sentence vas edfudged on 19 Beceaber 1963. 


*Statiszic. - 


“GCMO Ne 6, Hq 3d Armd Div (S), $ Feb 64 


ACTION 


HEADQUARTERS ‘ 
3D ARMORED DIVISION (Speerhead) 
APO 39: © ae US Forces 


"8 FEB 1964 


f In the foregoing case of Privete First Class E-3 Robert G. Gellegher, 
RA 13 734 380, Company: B, let Bettelion, 36th Infantry, 3d Armored Division 
(Spesrheed), US Army, the sentence is approved, The forfeitures shell epply 
to pay end ellowences becoming due-on-end after the dete of this action. 

Tne record of trial is forwarded to The Judge Advocete General of the Arny 
for review. by 2 board of review. . Pending completion of appellate review, - 
the eccused will be confined’ in the United Stetes Disciplinary Barracks, 
Fort Loevonworth, Kensas. . Ee Gesnus : 


a eon 


", . [sf BE. Spivy 
" ft/ Be,B. SPIVY 
ones . _ Mejor General, USA 


BY COMMAND OF MAJOR GENERAL SPIVY: 


OFFICIAL:: © -.., °. 5 CHARLES A. HENNE 
: A “ .° Colonel, GS . 
' J 4, ChSef of Steff. 
Le 7 fe - = Pent = 
OWN L. PRICE - :;(, ier 
lst Lt, AGC 
Asst 1G 


DISTRIBUTION: res Say cae. car 
- 1ePFC Robert G. Gallegher, USAREUR Stockade, APO 28 
l-Lt Col Glenn R. Bowen, J& Sec, NACOM, APO 757. 
iCept Williem 3. Steffen, gh Sec, 3AD ; “ nie 
1-Capt Edward D Sullivan, J& Sec, 34D 
-1-FO, 34D sou i ; 
3-CO, CoB, lst Bn, 36th Inf: 
1-CO, 1st Bn, 36th Inf 
1-0G, 3AD : 
1=LETFAG— PRB - 
3—RETFAG-PPE . 


___ KEADQUARTERS 
UNITED STATES DISCIPLINARY BARRACKS 
Fort Leavenworth, Kansas, 66027 


Date. 2 2 Goat 1264 


‘SUBJECT: Application for Restoration 


TOs ' The Provost Marshal General 
: ATIN: PMGK=-CS ees 
Department of the Army 
. Washington 25, D. C. 


ROMs | +GALLSGEER, Robert G., BA 13 73% 350 


i. I request restoration to duty so that I may earn a 


discharge under honerable conditions. 


2. I understand that my restoration to duty may be ‘subject te 
a period of probation in a Military Training Company; that any 
unsatisfactory conduct on my part may violate that probation; that 
violation of probation may result in execution of the remainder 
of the General Court-Martial sentence in addition to further 
@isciplinary action. 


FA 13-739 280 | 
Service Nunbder 


FL Form 763 
18 July 1957 


woo es 


*AR 600-332 


‘Waanrneron 26, D. O., 85 Mey 1952 . 


PERSONNEL: 


RESTORATION OF MILITARY PRISONERS SENTENCED TO 
CONFINEMENT AND DISCHARGE 


Bective 31 May 1961 


Certaahkonr 


for 


% Tho policy of the Department of the Army Is to promoto the rehabilitation 
of prisoners with two possible ends in view; namely, the restoration to duty 


pf.exceasive drunkennesy, repented _nhecpce 
wit 79). 08 continved dificulty ia adjusting to military }ife. will ordinarhly 


a to duty. _In the absence clreumstances, . 


Re {ps 19} nd 
the civil courts 
flobal cetalsetances” will include such 


! 


¢ 
4 
1 
; 
| 
< 
y 
“fe 
$ 
5° 
\: 


ea DAW ters eterres Ao ee has 


*S etree ome os ecees ¢ edn 


AR 600-382 


sentence which was suspended upon restoration to duty, the suspension of which 
das not previously been vacatcd. However, if at that time charges are pending 
against the restored prisoner or he is in confinement serving an additional 
sentence, action with a view to remission, or vacation of the suspension, may be 
‘postponed ponding disposition of the charges or rcicase from confinement. 


2 Authority—c. GeneralL—Act of 4 March 1915 (38 Stat. 1085; 10 U. S.C. 
Uniform Code - 


1457; 88 Stat. 1074; 10 U. 8. O. 1457a; MI 1949, sec. 271) ; and 
of Military Justice, Article 74c, MOM 1901, 


 MCM 1961 and Uniform Code of Military Justice, Article 746. 


aes acuctiuerng catenin’ simmneniee cmmumane muons silicon an ae 
d. Computation, remission, and suspension—for powers of The President and 


¢. Authority of Seoretary of the Army to eudstiiute on administrative form of 
discharge for a discharge or diemiseai executed under a sentence of 6 court 
peal a Not as te re a 
CM 1061, 

Yt. Restoration of original rights and property; original sontonce not sus 
toined.—See paragraphs 106 and'100/, MOM 2961, and Unitorm Code of military 
‘ustice, Article 75, 

% Procedures—o. Those prisoners with suspended dishonorable or bad con- 
Guct discharges will be restored to duty to complete their respective terms of 
enlistment or obligations to serve, unless they fall within one of the categories 


* mentioned in o below. 


b. Those with executed dishonorable or bad conduct discharges, except those 
falling within one of the categorics mentioned in o below, will, upon their writ» 


Se aa en | 


Ta TN , Washington 25, D. O., for action 
in 

¢ In the cases of prisoners inducted under the Selective Training and Service 
Act of 1940 (64 Stat. &85; 560 U. 5S, O. App. 301 et seq.) as amended, or whose 
obligation to serve was completed prior to the promulgation of the order directing 
execution of the sentence, the prisoner will, upon written application and ac- 
ceptance thereof, be enlisted in the Regular Army for such periods as he may 
elect within the provisions of SR 615-105-1, Prisoners.in these categories with 
suspended dishonorable or bad conduct discharges will have such dischargos 
remitted and will be furnished honorable discharges from their current service 
upon enlistment for a new term of service. Applications for waivers of dishon- 
orable or bad conduct discharges or tndesirable discharges issued in lieu of 
dishonorable or bad conduct discharges as bars to enlistment and for restoration 
_ to duty by enlistment in the Regular Army, together with appropriate recom- 


*’ mendations, Will be forwarded to. The Adjntant General for action in all cases., 


4, When a prisoner is restored to duty to complete bis former enlistment or 
obligation to serve following execution of his dishonorable discharge or bad con- 
Guct discharge, or when be is furnished an undesirable discharge and enlisted 
or reenlisted in the Regular Army because be falls within one of the categories 
Gescribed in ¢ above, a new service record will be opened. ‘Buch prisoners will 


wttitis ss 


as 


AES 


AR 600-332 
RESTORATION OF MILMARY PRISONERS 


de informed that restoration to duty in this manoer docs not constitute a 
revivification of the former cnlistment or obligation of scrvice from which they 
have becn discharged, but is in effect a new term of service cqual to the un- 
served portion of the prior onliatment or obligation of service or tho term of tho 
new enlistment, as tho case may be. They also.will be advised that it leaves 
unaffected the prior discharge and the period of scrvice covered by it, so far as 
entitlement to veterans’ benefits based thereon is concerned. However, in the 
event of an honorable discharge following restoration to duty, the right to 
veterans’ bencfits based on such honorabie service will not be prejudiced by the 
prior dishonorable, bad conduct, or undesirable discharge. 

¢. Whes a prisoncr is restored to duty by eplistment or reenlistment in the 
Regular ‘Army, item 7 of the Enlistment Record (DD Form 4) will indicate 
AR 000-832 as the authority for cnlistment. 

J. Prisoners restored to duty from a disciplinary barracks, whether or not 
their dishonorable or bad conduct discharges have been executed, normally will 
bave the unexecutod portions of their sentences suspended during periods of hos- 
tilities and remitted at other times, 

g. In the cases of prisoners restored to duty from places of confinement other 
than disciplinary barracks, the commanding officer having general courts-martial 
eee who approves the restoration to duty will, In his discrotion and as 

the circumstances indicate, order the uncxecuted portions of their sentences 
remitted or suspended. 

4, Prisoners confined at Fodcral institutions who are considered Ikely pros- 
pects for restoration to duty will be temporarily placed in the custody of the 


” enlisted for any period authorized under SIt 610-100-1, 
J. For the enlistment of former commissioned officers and warrant officers 
Saree, att Se ane Ks Gi Cat CaF Conn i Sy 
4 Physicaliand mental standards—Thbe minimum physical and mental stand- 
ards for induction will apply in lieu of current Army standards for enlistment or 


reenlistment. 

&. Eligibility for restoration—a. A prisoner will be considered for restoration 
{a all cases prior to reloaso from confuoment and at such other times as the 
prisoner Is considered for clemency, 

3. Normally a prisoner will not be rostored to duty until he has been confined 
6 months or has sorved one-third of his scntence, whichever is the lesser. 

6. Submission of recommendations.—Recommendations for restoration when 
forwarded from a disciplinary barracks will be accompanied by classification 
material prepared in- accordance with section III, SR 210-185-1. Wher for 
warded from other than disciplinary barracks, and classification matorial Js 
Sot available, recommendations for restoration will be accompanied by a state- 
went of the prisonor’s civil and military record and a statement of his physical 
condition. In each instance, the recommendation will be forwarded with the 
remarks and recommendations of the commanding officer or commandant, Those 
delng forwarded from disciplinary barracks will be directed to The Adjutant 


400 42393 SA pee 


oe mene eet ome ae a eee A Ot AOI es 


S.A. 75 


AR 600-332 
PERSONNEL 


General, Washington 25, D. G, ATIN: AGPEK. Those velng forwarded from 
other than disciplinary barracks will be directed to the commanding general - 
having general court-martial jurisdiction. 

% Training in disciplinary barracks prior to restoration-—a. Training in molll- 

: tary training companies at disciplinary barracks will be im accordance with 

* 3ITP 20-10. ‘ 
*  %, No prisoner will be assigned to a military training company in a disciplinary 
darracks witbout prior approval of the Department of the Army.. 
$ Subscquent assignment-—a. Prisoncrs restored to duty from a disciplinary 
barracks will be assigned to the guard company of the institution whero restored 
further assignment. Tbey normally Al be granted a leave of absence 
not to exceed 10 days plus the number of days 


case, including the home 
return to the instle 


«. Restored prisoners will be assigned to the branch of the Army in which they 
_wore serving at the time of their trial, and normally will not be assigned to 
training centers for the purpose of basic training. 

6. Subsequent reassignment 
major command of origin or to oversea or continental army commands, will be 
based on current screening criteria, and upon the over-all requirements of the 

** commands 


=f 2 _ Pletod punishment 
; be assigned, trainod, and employed as 
have such enlisted men under 
accorded treatment identical to 
Segregation in any form will: not be 
the assignment of a restored soldier to bis former organisation and to prevent 
the assignment of a disproportionate number of such men to the same organisa 
tion at any time, 
9. Separation—c. Restored soldiers will be sesparated from the service in 
. accordance with exparation exteria and procedures gwseraliy avpucaie 09 80 


personne! 
%, In the cases of prisoners with suspended 
complete an existing enlistment or ‘obligation to serve, the determination of 
whether fuel discharge will be of the honorable or general type will be based 
on the service rendered subsequent to restoration. ' ‘ 
{AG 253.18 (27 Feb 62)3 ° : : 
By osvsa or THE SECRETARY OF TEB ARMY! 


Glecharges -restored td duty to 


“J. LAWTON COLLINS 
Onef of Staff, United States Army 


@ 
J.A. 


UNCLASSIFIED 
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: CorrDiv/OPMG/30Jul64 
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ExoxeCC i ; 
PAUL Re ATHERTON, Le Col, MPC Lie 


ae wae a Le Col, MEC | 
Coco 11,E xt -63915 ‘Chief, Correction Division 
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C “ 
SO20-XND Gallagher, Robert G.. ~ 31 August 1964 7 
RA 13 734 380.(24 Jul 64) EMGK-CC 


Restoration to Duty of Adjudged Prisoner Go 


” 


Commandaat : 7 
US Disciplinary Barracks 
Tort Leavenworth, Kansas 


“1, Reference is made to the case of Aéjudged Prisoner Rebert C. 
Gallagher, who was assigned to the August military vetraining progzcn. 


“2. Upon successful completion of the required period of training end 
effective cimultancously with the exccution of the Oath of Extension of 
Enlisiucnt from thes years to throc yoara and threo months undcr tie 
provisions of AR 60152105“as changed,” the unexccuted portion of Adjudged 
2sisoncr Gallagher's scatence a6 promulgated in Generel Court-Martial Order 
Nexbex’ 6, Ueadguarters, 3D Armored Diyision (Spearhead),“APO 39, United 


. States Forces, dated 8 February 1964, is suspended. 


4. Should tke supplementary general courtemartial ordor promulgating” 
she scsults of affirming action not bo published, its publication twill be 
eefcxzed until suck time as the subject prisoner is restored to duty. “The 
" e¢tioa referred to in paragraph 2 above will be appropriately refcrrad to 
. in the supplementary general court-martial order at time of publication. ” 
tf the supplazentary gencral court-martial order has been pubiishee, it is 

: Fequested that the Office of The Provost Uarshal General, Department of 
the Arny, be promptly advised by electrical means, ATIN: FUGK-CC,: so that 
this letter order may be amended accordingly. «-— 


“4 Zn the event Gallagher is transforzed to another command poior to 
scccizt of notification of completion of apocllate review in his casc, 
Zhe Judge Advocete General, Department of the Aray, Washington 25, D. C. 
will be notified thereof by electrical means.” If appellate roview hes not 
. been completed at the time of his transfer, the officer exercising sceneral 
couxtemartial jurisdiction at the weceiving command will be notified of the 
cursent-status of tho appollata review, end all papers pertaining thereto 
wall be fozwarded with the accused's records. .— S 

-— . 

“5S. Upon completion of training, Gallagher will be rastored to duty: 
to complete his term of service entered into under current enlistment in 
addition to an extension of three months. His subsequent assignment will 


e 


J.A. 78 


ACRES é 31 August 1964 
SUBJECT:_ Restoration to Duty of Adjudged Pzisoner 

“>= — te . a f ¢ 
be cccomplished under the provisions of paragraph 8, AR 600-332 anc AR 
614-2U5.° It is requested that pxrisoner be informed that his assigmacnat 
to the military retraining progron with a view toward xastoration to 
éuty has no connection with,” and will have no effect upon his appcllate 
sights; including hic right to petition for a grant of zevicw under 
Asticle 67, Uniform Code of Militazy Justice, or to apply for appropziate 
selic£ available to on cccuscd person. a 


i . 

~ 6, Uo0a restoration there will be entered in the service record 
under URenarks--Administrative," che following statement: "Subject EM 
sestored to duty under suspended sentence: to be xemitted at time of: 
publication of supplementary general court-martial order promulgating 
‘che xesults of affimming action pursuant to Department of the Amy lettcr, 
2GP0-XD, dated 31 August 1964, Subject: tRestoration to Duty of Adjudgee 
Prisoners." ~~ 
BY ORDER OF THE SECRETARY OF THE ARMY: ~ 


% wiles 


Adjutant General 
r) 5 Hee 
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OATH OF EXTENSION CF ENLISTMENT 
; (AR 601-210) 


NamE (Firat « Middie « Los) . x SERVICE NUMAEN 


\ 
ls ROBERT GERARD GALLAGHER RA 13 73% 380 
1 ORGANIZATION 


i Taited cuntes Diset 


I, a member of the Regular Army, do hereby acknowledge this 3rd day of Septem ber 
119 164  , to have voluntarily extended my* three (3) year | enlistment of 
* the L5t day of ‘September 19 61 , 28 a soldier in the oro Army of the Unite States to 
eetion of 3 years 3 months from the lest mentioned date. Period of this extension is 3 months. 


Pn eee Se 


Paar wae 
ee oma 4 695 , REPLACES DA FORM 1005-R, , APR 56, WHICH 18 OBSOLETE. GPO 5 1863 610073 


©) ood me 


HEADQUARTERS ” 
_ Fort Leavenworth, Kansas 66027 
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GENERAL COURT-MARTIAL ORDER 3 September 1964 
NUMBER - 715 


In the general court-martial case of Private First Class E-3_ Robert G. 
13 734 380, US Arny, Company B, 36th Infantry, 
(Spearhead) , that 
to confinement a 
udged 19 D 

enera 6, Headquarters 36 

earheed), APO 39, US > ry 1964, 
is suspended. ing success 
period of <etroining in the Militery Training Branch, 
Disciplinary Barracks, Fort Leavenworth, Kansas, and 
Oath of Extension of Enlistment from three years to three years 
months on 3 September 1964, the above suspension by order of the Secretary 
of the drmy is effective on 3 September 1964 pursuant to Department of the 
irmy Letter, AGPO-XD Gallagher, Robert G., RA 13 734 380 (24 Jul 64) 
EMGK-CC, Subject: Restoration to Duty of Ldjudged Prisoner, dated 31 
sugust 1964, and accused is restored to duty under suspended sentence. 
Unless the suspension is sooner vacated, the suspension terminates upon 
publication of the general court-martial order promulgating the results 
_ of the affirming action, at which time the remission of the suspended 
. portion of the accused's sentence by the Secretary of the drny in the 
above Department of the Army letter becomes effective. 


cent 
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4, 
. “ Colonel, GS . 
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“GENERAL COURT-MARTIAL ORDER ' 30 November 1964" 
NUMBER : 27 


, 


In the general court-martial case of Private Tirst Class (B3) Robert G. 
Gallagher, RA 13 734% 380, U. 8. Army, Company B, lst Battalion, 36th Infantry, 
, 3a Armored Division (Spearhead), APO 39, U. 8. Forces, (now a member of Company 
A, 4th Battalion, 30th Infantry), the sentence to bad conduct discharge, for- 
feiture of all pay and allowances, forfeitures effective on and after 8 February 
» 1964, confinement at hard labor for one year, and reduction to the enlisted grade 
of Private (El), adjudged 19 December 1663, and promulgated in General Court- 
* Martial Order Number 6, Headquarters; 34 Armored Division (Spearhead), APO 39, 
U. 8. Forces, 8 February 1964, has been affirmed pursuent to Article 66. Effective 
3 September 1964, that portion of the sentence adjudging ba¢ conduct discharge 
and relating to confinement at hard labor and total forfeitures remaining unserved 
= and unepplied was suspended by Genera}, Court-Martial Order Number 715, Headquarters, 
Fort Leavenworth, Kansas, 3 September 1964. Article 7lc naving been complied with, 
the sentence as modified will be duly executed. The suspended portion of the sen- 
» tence is remitted. (Auth: DA Ltr, AGFO-XD Gellagher, Robert G., RA 13 73% 380 
(2h July 64) PMGK-CC, Subject: Restoration to Duty of Adjudged Prisoner, dated 
32 August 1664.) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ROBERT G. GALLAGHER, 


Petitioner, Civil Action No. 1359-65 
Vv. 
[Filed August 9, 1965] 
ROBERT E. QUINN, HOMER FERGUSON, 
AND PAUL J. KILDAY, JUDGES OF THE 
UNITED STATES COURT OF MILITARY 
APPEALS, AND ROBERT S. MCNAMARA, 
SECRETARY OF DEFENSE, AND STANLEY 
RESOR,SECRETARY OF THE ARMY, 


ee whe hh A _ _ _ 


Respondents. 


REPLY TO RESPONDENTS’ MOTION TO DISMISS 


Preliminary Statement 


This Court has before it a petition for writ 


of mandamus, in the alternative, petition for writ of 


habeas corpus. The petition is clear. Petitioner sceks 


in the first instance a writ of mandamus, and only if 
the petition for writ of mandamus is denied, does peti- 
tioner seek a petition for writ of habeas corpus. 
Respondents' memorandum in support of the 
motion confuses the alternative remedies sought, the 
respective relevant facts, and the legal precedent sup- 
porting each. Although the issue is simple, this Court 


should be most careful in reading the respondents’ papers. 


Issue 


Whether This Court Has Jurisdiction To 
Compel A Government Employee To Accord 


Petitioner His Constitutional Rights. 


Petitioner was tried and convicted by an Army 
general court-martial. His conviction and sentence were 
affirmed by a board of review. Pursuant to Article 67(b) (3) 
of the Uniform Code of Military Justice (10 U.S.C. § 867(b)(3)), 
he sought review by the Court of Military Appeals. Article 
67(b) of the Uniform Code provides: 


"(b) The Court of Military Appeals shall 
review the record in - 


"(1) all cases in which the sentence, 
as affirmed by a board of review, affects 
a general or flag officer or extends to death; 

"(2) all cases reviewed by a board of 

review which the Judge Advocate General orders 
sent to the Court of Military Appeals for review; 
and 

"(3) all cases reviewed by a board of 

review in which, upon petition of the accused 
and on good cause shown, the Court of Military 
Appeals has granted a review." 

Petitioner's petition for grant of review was 
denied by the Court of Military Appeals. A petition for 
reconsideration was filed, pointing out that to deny re- 
view to petitioner would be a violation of petitioner's 
constitutional rights to due process and equal protection 
of the law when such review is granted automatically to 
admirals and generals. On reconsideration, the Court 
held it could discriminate against petitioner. (Opinion, 
Appendix A to the Petition; reported, 15 USCMA 391, 35 


CMR 363). 


Petitioner Is Not Seeking Collateral 
Or Direct Review Of His Court-Martial 
Conviction. 

Petitioner does not, by his petition for writ 
of mandamus, seek’ either direct or collateral review 
here of his court-martial conviction which occurred 
in Germany in 1963. Rather, he seeks an order of this 
Court directing the named government officials to 
accord him his constitutional rights in the review 
of that court-martial conviction and sentence. Re- 
spondents'’ argument that neither direct nor collateral 


review of a court-martial conviction is available except 


by habeas corpus is therefore irrelevant, as =F the 
1 
lengthy and labored discussion of "Pinality". 


Petitioner Is Not Asking This 
Court To Rewrite Legislation. 


Respondents’ assertion that petitioner would 
have this Court rewrite legislation is, of course, as 
erroneous as the assertion petitioner is asking this 


Court to hold unconstitutional Article 67(b)(3) of the 


1/ They are also wrong. This Court in the past has 
directly reviewed a court-martial conviction, on 
the merits, delving into the record. Jackson v. McElroy, 
163 F.Supp. 257 (D.C. 1958); and the Circuit Court of 
Appeals has also recognized the possibility of forms 
of collateral review other than habeas corpus. Shaw 
v. United States, 93 U.S. App. D.C. 300, 209 F. 2d 
811 (1954). see Burns v. Wilson, 346 U.S. 137, 142 
(1953). Cf. Shapiro v. United States, 69 F.Supp. 205, 
107 C.Cls. 650 (1947); Sima v. United States, 96 F. 
Supp. 932, 119 C.Cls. 405 (1951); and Fly v. United 
States, 100 F Supp. 440, 120 C.Cls. 483 71951) 


Uniform Code of Ey Justice (pp. 16-17 of re- 
spondents' memorandum). Petitioner seeks only a 
construction and application of the existing statute 
which comports with the Constitution and will afford 
petitioner due process of slate 

Article 67(b)(1) provides the Court of Military 
Appeals shall review the record in all cases in which the 
sentences, as affirmed by a board of review, affect a 
general or flag officer or extend to death. Article 67(b) (3) 
provides in the case of individuals, as petitioner, who 
are not general or flag officers, that review may be 
granted only in the discretion of the Court of Military 
pneaiete The discrimination is obvious on the face of 
the provisions. The Court of Military Appeals in its 


interpretation and application of that provision has thus 


2/ The statutory requirement of "good cause shown" is 

met by petitioner's application to the Court of Military 
Appeals for review, for a denial of it necessarily involves 
a violation of the Constitution. 


3/ The language reads "... upon petition of the accused 
and on good cause shown...." The discrimination must 
be termed gross. An admiral convicted of sodomy will have 
his case reviewed as of right atl the Court of Military 
Appeals. Example, Admiral Hooper had his sodomy conviction 
reviewed twice, United States v. Hooper,9 USCMA 637, 26 
CMR 417; United States v. Hooper, 11 USCMA 128, 28 CMR 
352; a basic seaman (or Army private) has to have an 
affirmed sentence of death to receive equal treatment 
(Article 67(b)(1)); if his sentence is only to life 
imprisonment, he is subject to a discretionary refusal 
of review. 


* (J.A. 55-56). 


J.A. 86 


4/ 
far denied petitioner due process of law. That Court 


does not have that power. No court has, but this Court 
has the power to right that wrong by ordering the re—- 
spondent judges to hear and decide petitioner's case 
on the merits. 
Habeas Corpus 
Petitioner seeks only to have his conviction 
reviewed by the Court of Military Appeals. Only that 


Court can decide his case on the merits and make rulings 


affecting his conviction and sentence. poo that yeason 
5 


habeas corpus is an inadequate relief, and is pleaded 
only in the alternative. This Court has jurisdiction of 
the respondents. Because of petitioner's military status, 
this Court has jurisdiction also over the habeas corpus 
petition for the same reasons announced in Day v. Wilson, 
101 U.S. App. D.C. 69, 247 F.2d 60 (1957). 
Conclusion 

For the foregoing reasons, petitioner respect— 

fully submits the motion to dismiss should be denied. 


/s/ Richard A. Baenen 
char - Baenen 


Wilkinson, Cragun & Barker 
1616 H Street, N.W. 
Washington, D C. 20006 


4/ By a parity of reasoning, respondents would contend that 
if Article 67(b)(1) provided for automatic review for 

all Caucasian soldiers and Article 67(b)(3) provided only 

discretionary review for all non-Caucasians, and the re- 

spondents utilized it to discriminate, this Court would 

be powerless to afford relief. 


5/ Goldstein v. Johnson, 87 U.S. App. D.C. 159, 160, 184 
F. 20 342, 343, cert. den. 340 U.S. 879 (1950). 


J.A. 87 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing 
Reply To Respondents' Motion To Dismiss was served on 
counsel for respondents by mailing a copy tp David : 
Acheson, United States Attorney for the District of 
Columbia, United States Court House, Washington, D.C., 
this 9th day of August, 1965. : 


/s/ Richard A. Baenen 


Richard A. Baenen 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ROBERT G. GALLAGHER, 


Petitioner/Plaintiff, [Filed Sept. 24,1965] 


) 

) 

) 

) 

v. 

Civil Action 

ROBERT E. QUINN, et al., < No. 1359-65 
) 


Respondents/Defendants. 


ORDER 


This cause having come on for hearing upon 


the motion of the defendants to dismiss the complaint 


for lack of jurisdiction and upon consideration of the 


motion and the exhibits and memoranda of law in support 
thereof and in opposition thereto, and of argument cf 
counsel in open court, it is by the Court this 27th 
day of September, 1965 

ORDERED that so much of the defendants motion 
to dismiss for lack of jurisdiction which relates to 
the petition of the plaintiff for relief in the nature 
of mandamus be and the same hereby is granted, and it is 

FURTHER ORDERED that plaintiff's petition for 

a writ of habeas corpus be and the same hereby is dismissed 
as moot. 


7s/ Holtzoff, J. 
JUDGE 


CERTIFICATE OF SERVICE 


I hereby certify that service of the 
foregoing proposed order has been made upon 
plaintiff by mailing a copy thereof to his 
attorney, Richard A. Baenen, Esq., Wilkinson, 
Cragun & Barker, 1616 H Street, N.W., Washington, 
D.C , this 24th day of September, 1965. 


/s/_ Joseph M. Hannon 
JOSEPH M. HANNON 


Assistant United States Attorney 


J.A. 90 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


Robert G. Gallagher 
Petitioner-Plaintiff 


[Filed September 29,1965] 


vs. 
Civil No. 1359-65 
Robert E. Quinn, et al., 
Respondents-—Defendants 


NOTICE OF APPEAL 


Notice is hereby given this 29th day of 
September, 1965, that Robert G. Gallagher, Petitioner- 
Plaintiff hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judg- 
ment of this Court entered on the 27th day of September, 
1965 in favor of Robert E. Quinn, et al., against said 
Robert G. Gallagher, granting Respondents-Defendants' 
motion to dismiss for lack of jurisdiction the petition 
for writ of mandamus or injunctive relief. 


Richard A. Baenen 
Attorney for 


Robert G. Gallagher 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing 
Joint Appendix was served this Vw day of December, 
1965, on the United States Attorney for the District 
of Columbia, U.S. Court House, Washington, D.C., | 


attorney for appellees. 


_— A. Baenen 


BRIEF. FOR APPELLANT 


IN THE | 


a UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF. COLUMBIA CIRCUIT 


fe: oe No. 19,764 


Robert G. Gallagher, Appellant, 
eg ae ese 


Robert E. Quinn, Et Al., Appellees. 


i APPEAL FROM. ORDER OF THE UNITED STATES 
eee DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


United States Court of Appeals 
for: the District of Columbia Circuit : 
FED «DEC? 1965 = = Seuieiaeon, crane & Barks 


yNaghinesen: D. Cc. 20006 


BRIEF FOR APPELLANT 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,764 


Robert G. Gallagher, Appellant, 


Vv. 


Robert E. Quinn, Et Al., Appellees. 


APPEAL FROM ORDER OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


Richard A. Baenen 

Wilkinson, Cragun & Barker 
1616 H Street, N.W. 
Washington, D.C. 20006 


Attorney for Appellant 


Statement of Questions Presented. 


1. Whether the fundamental protections of the 
Due Process Clause of the Fifth Amendment to the Consti- 
tution of the United States, which followed appellant 
Private Gallagher into the Army, protect him from dis- 
crimination based on rank alone in the review of his 
court-martial conviction and sentence. 

If Question 1, above, is answered in the 
affirmative: : 

2. Whether the United States District Court 
for the District of Columbia Circuit had jurisdiction by 
mandamus to protect appellant Private Gallagher from the 
United States Court of Military Appeals’ discrimination 
against him based on rank alone in the review of his 
court-martial conviction and sentence by ordering the 
respondent Judges of that Court to review and decide his 
case on the merits. 

If Question 1 is answered in the affirmative 
and Question 2 in the negative: 


3. Whether the United States District Court 


for the District of Columbia Circuit had jurisdiction, 
| 


by appropriate injunctive relief, against the respondent 
Secretary of Defense and respondent Secretary of the Army, 
to protect appellant Private Gallagher from Congress and 
the United States Court of Military Appeals discriminating 
against him on the basis of rank alone in the review of 


his court-martial conviction. 
-j- 


BRIEF FOR APPELLANT 


IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,764 


Robert G. Gallagher, Appellant, 


Vv. 


Robert E. Quinn, Homer Ferguson, 
and Paul J. Kilday, Judges of the 
United States Court of Military 
Appeals, and Robert S. McNamara, 
Secretary of Defense, and Stanley 
R. Resor, Secretary of the Army, 


Appellees. 


ET 


APPEAL FROM ORDER OF THE UNITED 
STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 
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Statement of Questions Presented 
Jurisdictional Statement 
Statement of the Case 

Statute Involved 

Statement of Points 

Summary of Argument 

Argument 


I A. Statutory Review Procedure for 
Court-Martial Convictions and 
Sentences by United States Court 
of Military Appeals (10 U.S.C. 

§ 867(b)) Discriminatory on its 
Face as Applied to Appellant. 


Court of Military Appeals 
Discriminated Against Appellant 
in its Administration of the 
Review Statute. 


Discriminatory Review Procedure 

of Court-Martial Convictions, and 
its Administration by the Court 

of Military Appeals, Denied 
Appellant Due Process and Equal 
Protection of the Law, in Violation 
of the Fifth Amendment. 


(1) Griffin v. Illinois, 
351 U.S. 12. 


(2) Burns v. Ohio, 
360 U.S. 252. 


There is no Justification for 

a Congressional Scheme of 
Discrimination Based on Rank 
Alone Between Convicted Soldiers 
on Review of Their Convictions. 


(1) Military Necessity. 
(2) Military History 


Legislative History. 


British Military Code 
Does Not Discriminate 
on Basis of Rank in 
Setting Rights Accorded 
Individuals on Appeal. 


(5) No State Has Similar 
Discriminatory Provisions. 


The Constitutional Safeguards of 
the Due Process Clause of the 
Fifth Amendment Followed Private 
Gallagher into the Army and 
Protected Him from Discrimination 
in the Review of his Court-Martial 
Conviction. 


II The District Court had Jurisdiction 
to Protect Appellant from Discrimination 
in Violation of Due Process by Mandamus 
Directed to the Judges of the Court 
of Military Appeals. 


The District Court had Jurisdiction to 
Protect Appellant from the Administrative 
Perpetuation of the Consequences of His 
Unconstitutional Criminal Conviction. 


Conclusion 


APPENDICES TO THIS BRIEF 


Appendix A 


Table of State and District of Columbia 
Appellate Jurisdiction Provisions Showing 
That None Has A Comparable Discriminatory 
Review Provision. 


Appendix B 


In the Matter of the Application of 
James E. Stapley, P.F.C., United 
States Army, for a Writ of Habeas 
Corpus. (Opinion). 


TABLE OF CITATIONS 


* 
Cases: 


Brubaker v. Dickson, 
310 F. 2d 30, cert. 
372 U.S. 978. 


Burns v. Ohio, 
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Burns v. Wilson, 
346 U.S. 137. 


Douglas, et al., v. California, 
372 U.S. 353 


Draper v. Washington, 
372 U.S. 487 


Eskridge v. Washington Prison Board, 
357 U.S. 214 


Galvan v. Press, 
347 U.S. 522 


Griffin v. Illinois, 
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Harmon v. Brucker, 
355 U.S. 579 


Jackson v. McElroy, 
163 F. Supp. 257 


Lane v. Brown, 
372 U.S. 477 


In the Matter of the Application of 

James E. Stapley, P.F.C., United 

States Army, For a Writ of Habeas Corpus. 
United States v. Crawford, 

15 USCMA 31, 35 CMR 3 


* Cases chiefly relied on. 


Cases: 


United States v. Gallagher, 
15 USCMA 391, 35 CMR 363 


United States v. Grow, 
3 USCMA 77, 11 CMR 77 


United States v. Hooper, 
9 USCMA 637, 26 CMR 417 


United States v. Hooper, 
11 USCMA 128, 28 CMR 352 


Statutes: 
United States Code 
Title 5: 


Section 1009 
(Section 10, Administrative Procedure Act) 


Title 10: 


Section 866(b) 


Section 867(a) 
Section 867(b) 


Section 867(b) (1) 
Section 867(b) (3) 
Section 922 
Title 28: 

Section 451 
Section 1291 
Section 1361 
Section 1651 


District of Columbia Code (1961 SE 
Section 11-306 


Act of May 5, 1950, C. 169, 64 Stat. 108, 129 


Miscellaneous: 


Hearings Before the Subcommittee of the 
Committee of Armed Services, 81st Cong., 
lst Sess., on S. 857 and H.R. 4080, 
April 27, May 4, 9, 27, 1949, Prepared 
for the Committee on Armed Services, 

at page 252. 


Karlen, "Court-Martial Appeals in England", 
Military Law Review, April, 1963, 65, at 
72-76 (Department of the Army Pamphlet 
27-100-20). 


Jurisdictional Statement. 


On June 3, 1965, appellant filed in the United 
States District Court for the District of Columbia Cir- 
cuit a petition for writ of mandamus, in the alternative, 
petition for writ of habeas corpus (Joint Appendix) (J.A.1). 


Named as respondents to the petition for writ of mandamus 


were the judges of the United States Court of Military 
1 


Appeals. Jurisdiction was conferred on that court 
‘pursuant to Sections 1361 and 1651 of the Judicial 
Code (28 U.S C. §$§ 1361 and 1651) and Section 11-306 
of the District of Columbia Code (1961 ed.) and Section 
10 of the Administrative Procedure Act (5 U.S.C. § 1009). 
Service of process of the petition was effec- 
tuated as to the named parties and upon the Attorney 
General of the United States and the United States 
Attorney for the District of Columbia by June 7, 1965. 
On August 3, 1965, the appellees filed a motion to 
dismiss. (J.A. 34). On September 27, 1965, the Dis- 
trict Court, Holtzoff, J., entered an Order dismissing 
appellant’s petition. (J.A 88). On September 29, 1965, 
appellant filed with the District Court a notice of 
appeal from that portion of the Order granting the 


motion to dismiss the petition for writ of mandamus 


1/ The Court of Military Appeals is not a court of 
the United States as those courts are defined in 
28 U.S.C. §$ 451. 
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and injunctive relief. (J.A. 90). The original record 


was docketed with the Clerk of this Court on November 
4, 1965. 
This Court has jurisdiction pursuant to 


Section 1291 of the Judicial Code (28 U.S.C. § 1291). 


Statement of the Case. 

Appellant, serving as a Private in the United: 
States Army and stationed in the Federal Republic of 
Germany, was convicted by a United States Army general 
court-martial of robbery, the alleged offense a vio- 
lation of the law of the United States (10 U.S C. 
§ 922) He was sentenced to confinement at hard 
labor for one year, bad conduct discharge, total 
forfeiture of pay and allowances, and reduction to 
the lowest enlisted grade. The convening authority 
approved the conviction and sentence, and appellant 
was transported to the United States Disciplinary Barracks, 
Fort Leavenworth, Kansas, to serve his sentence. An 


Army board of review in the Office of the Judge Advocate 


General affirmed the court-martial conviction and sentenc 


2/ Article 122, Uniform Code of Military Justice. The 
Uniform Code (10 U.S.C. §§ 801-940) will hereafter 
be referred to as UCMJ. 


3/ The ne board of review had jurisdiction under 10 
U.S.C. § 866(b), Art. 66(b), UCMJ. That Article 
provides: 


sr 


Appellant sought further review by petition— 


ing the Court of Military Appeals for a grant of nae 
4 


pursuant to the provisions of 10 U.S.C. § 867(b) (3). 
On January 15, 1965, the Court of Military 


Appeals entered an order denying the petition for 
5/ 
grant of review. 
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"(b) |The Judge Advocate General shall 
refer to a board of review the record in every 
case of trial by court-martial in which the 
sentence, as approved, affects a general or 
flag officer or extends to death, dismissal 
of an officer, cadet, or midshipman, dis- 
honorable or bad-conduct discharge, or con- 
finement for one year or more." 


The board of review affirming appellant's case did 
not write an opinion. The board was composed of two 
colonels. 


4/ 10 U.S.C. § 867(b) reads: 


"(b) The Court of Military Appeals shall 
review the record in -— 


"(1) all cases in which the sentence, 
as affirmed by a board of review, affects a 
general or flag officer or extends to death; 


"(2) all cases reviewed by a board of 
review which the Judge Advocate General orders 
sent to the Court of Military Appeals for review; 
and 


"(3) all cases reviewed by a board of 
review in which, upon petition of the accused and 
on good .cause shown, the Court of Military Appeals 
has granted a review.” 


5/ Appellant's petition for grant of review raised Con- 
stitutional issues involving the denial of counsel. 
(See Petition in the District Court, J.A. 6-9). 


4. 


On January 18, 1965, appellant filed with 


‘' the Court of Military Appeals a petition for recon- 
sideration of the order denying the petition for 
grant of review. In that petition it was noted that 
had appellant been a general or flag officer, then! 
pursuant to 10 U.S.C. § 867(b)(1) that court would not have 
been able to deny appellant's petition for a grant df 
review, but would have automatically reviewed and de- 
cided his case on the merits, regardless of the issues 
res 

The Court of Military Appeals set the petition 
for reconsideration for briefing and argument. The sole 
issue before the court was whether or not Congress or 
that Court could Constitutionally discriminate against 
appellant based on rank alone in the review of his 
court-martial conviction. On May 21, 1965, the court 
adhered to its prior denial of the petition and wrote 
an opinion in support of its denial. (Opinion at J.A. 
11). The opinion is reported at 15 USCMA 391, 35 CMR 
363). 
6/ For cases automatically reviewed by the Court of 
Military Appeals pursuant to 10 U.S.C. § 867(b)(1), 

see United States v. Hooper, 9 USCMA 637, 26 CMR 417 
and 11 USCMA 128, 28 CMR 352 (review by the Court of 
Military Appeals twice of Admiral Hooper's conviction 
of sodomy), and United States v. Grow, 3 USCMA 77, 


11 CMR 77 (that Court's review of General Grow's 
conviction for keeping an indiscreet diary). 


5. 


That court held that Congress could establish 
the present discriminatory review system of criminal 
convictions in the military and that the court could 


perpetuate that discrimination, and in fact discrinin- 


ate against appellant in its administration of that 


review system. 

On June 3, 1965, appellant filed in the 
United States District Court for the District of Columbia 
a petition for writ of mandamus, in the alternative, 
petition for writ of habeas corpus. (J.A. 1). Named 
respondents were Robert E. Quinn, Homer Ferguson, and 
Paul J. Kilday, Judges of the United States Court of 
Military Appeals, and Robert S. McNamara, Secretary 
of Defense, and Stephen Ailes, Secretary of the ee 
Appellant set forth in his petition the discriminatory 
scheme for review of criminal convictions in the military 
and the specific discrimination practiced against him 
in his case by the Court of Military Appeals in the 
administration of that system. Appellant then prayed 
that the District Court. issue a writ of mandamus directed 
to the respondent judges of the Court of Military Appeals 


directing them to cease discriminating against appellant, 


7/ The present Secretary of the Army was substituted 
by Order of July 20, 1965. 
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to cease denying appellant his Constitutional rights, 
and ordering them to abide by the Constitution and) 
review and decide appellant's case on the merits, 

as they do as the cases of admirals and generals. 
Further, appellant requested that the District Court 
issue a mandatory injunction in aid of its juris- 
diction, enjoining the respondent Secretaries of 
Defense and Army from taking any action with regard 

to appellant based on his court-martial conviction 

and sentence pending compliance by the judges of 

the Court of Military Appeals with the court.’s order 
to review and decide petitioner's case on the merits. 
Finally, appellant prayed that the Court, by mandatory 
injunction, order the respondent Secretaries of Defense 
and Army to expunge from petitioner's military records 
all references to his court-martial if the Court of 
Military Appeals did not review and decide his case 

on the merits, and for such other and further relief 
as to the Court might appear just and proper. 

In the alternative, appellant prayed for a 
writ of habeas corpus directed to the respondent Sec- 
retaries of Defense and Army. In support of this | 
alternative relief the petitioner showed, inter alia, 


that petitioner's then status as a soldier was a 


direct See of his court-martial conviction and 


sentence, which conviction was in violation of 

the Constitution of the United States in that 
appellant was charged with committing robbery in 
conjunction with one Hughes, while possessing a 
defense to that charge based on the sole guilt of 
Hughes, and was denied representation by counsel 
because his appointed; counsel also represented Hughes 
under a conflict of interests. Further, during the 
sentencing portion of appellant's court-martial, a 
separate proceeding from trial on the issue of guilt 
or innocence in military law, appellant was not ade— 
quately represented by counsel because his appointed 
counsel failed 'to present witnesses in support of his 
case when such witnesses were available and desired 

by appellant, who had informed his appointed attorney 
of their names and had requested their testimony on 
his behalf. This was a further violation of the Fifth 
and Sixth Amendments to the Constitution in that it 
deprived petitioner of his liberty and property without 


due process of law and denied him the assistance of 
pA 


8/ At the time of the petition, but for the bad time 
appellant had to make up because of the court-martial 
sentence, he would have been a civilian. 


9/ 


counsel. 

On August 3, 1965, the defendant filed a 
motion to pres Appellant filed a reply to i 
the motion. Oral argument was held and on September 
27, 1965, Holtzoff, J.:, entered an order without 


opinion dismissing the petition. (J.-A. 88). 


This appeal was thereafter filed. No appeal 


was taken from the dismissal of the alternative Sree: 
11 
requested, issuance of a writ of habeas corpus. _ 


9/ See Brubaker v. Dickson, 310 F. 2d 30, cert. den., 
372 U.S. 978, holding the failure to present 
available evidence in extenuation and mitigation in- 

adequate representation. 


10/ (J.A. 34). The defendant's pleading was a hybrid 
motion to dismiss and answer. It asserted the 
motion should be granted on the following grounds: 


| 
"(1) Lack of jurisdiction over the subject 


matter. 


"(A) Jurisdiction lies only in habeas 
corpus proceedings, and this Court lacks habeas 
corpus jurisdiction over the cause. 


"(B) No justiciable 'case or oa 


in mandamus is presented,for want of power in the 
Court to grant effective mandamus relief. 


"(2) This case_in any event not proper 
case for mandamus." 


11/ Notice of Appeal (J.A. 90). 


Statute Involved. 


10 U.S.C. §-867. Review by the Court of Military Appeals 


"(b) The Court-of Military Appeals shall 
review the record in -- 


"(1) all cases in which the sentence, 
as affirmed by a board, of review, affects 
a general or flag officer or extends to death; 


™(2) all cases reviewed by a board of 
review which the Judge Advocate General orders 
sent to the Court of Military Appeals for 
review; and 


(3) all cases reviewed by a board of 
review in which, upon petition of the accused 
and on good cause shown, the Court of Military 
Appeals has granted a review." 


Statement of Points. 


(1) The fundamental protections of the Due 
Process Clause of the Fifth Amendment to the Constitution 
of the United States followed appellant Gallagher into 
the Army, and the District Court had jurisdiction by 
mandamus to protect him from discrimination by the 
United States Court of Military Appeals, based on 
rank alone, in the review of his court-martial con- 
viction and sentence. 

(2) The fundamental protections of the Due 
Process Clause of the Fifth Amendment to the Constitution 
of the United States followed appellant Gallagher into 
the Army, and the United States District Court for the 


District of Columbia had jurisdiction to protect him 
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from the discrimination practiced by the United States 


Court of Military Appeals by appropriate injunctive 
relief against the Secretary of Defense and the Sec- 


retary of the Army. 


Summary of Argument. _ 
1. The Fifth Amendment's guaranty of due 


process is applicable in the military and prohibits 
invidious discrimination in the appellate review of 
courts-martial convictions. The administration of: 
10 U.S.C. § 867(b) by the Court of Military Appeals 
in this case constituted such invidious discrimination 
and violated the Fifth Amendment to the Constitution 
since it denied appellate review to appellant solely 
on the basis of his military rank--a result for which 
there is no rational necessity or requirement, no 
comparable civilian counterpart, and no authority in 
federal law. 

2. The District Court for the District of 
Columbia has jurisdiction to require the respondent 
Judges of the Court of Military Appeals to abide by 
the Constitution of the United States in the administra— 
tion of the Uniform Code of Military Justice and the 
review provision of 10 U.S.C. § 867(b). Such individuals 


do not have discretion to administer any law in a manner 


which violates the Constitution and cannot shield 
an unconstitutional administration of the law by 
terming it a "discretionary" act. 

3. The District Court for the District 
of Columbia has jurisdiction to grant appropriate 
injunctive relief against federal officials in cases 
seeking redress from violations of the requirements 
of the Constitution of the United States when such 
violations deny a person his liberty and property. 
By granting such relief in this case, the District 
Court could have protected appellant from the ad- 
ministrative perpetuation of the consequences flowing 
from his court-martial conviction, which conviction 
was vitiated by a violation of the Constitution of the 
United States. 

Argument 
I 
A. Statutory Review Procedure for 
Court-Martial Convictions and 
' Sentences by United States Court 


of Military Appeals (10 U.S.C. 
' § 867(b) Discriminatory on its 


Face as Applied to Appellant. 


The statutory scheme for the review of court- 


martial convictions and sentences by the toot of Military 
: 12 
Appeals, as enacted by Congress in 1950, is discriminatory 
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12/ Act of May 5, 1950, C. 169, 64 Stat. 108, 129. 


on its face as applied to appellant. 
The pertinent parts of that review procedure 
provide: 


"(b) The Court of Military Appeals shall 
review the record in -- 


"(1) all cases in which the sentence, 


as affirmed by a board: of review, affects 
a_general or flag officer or extends to death; 
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(3) all cases reviewed by a board of 
review in which, upon petition of the accused 
and on good cause shown, the Court of Military 
Appeals has granted a review." (10 U.S.C. 

§ 867(b); emphasis added). 

By direction of Congress the Court of Military 
Appeals must and does review all cases in which the sen- 
tence, as affirmed by a board of review, affects aj general 


or flag officer, regardless of the issues raised or the 


merits of the appeal. Appellant, however, as an Army 


private, was denied this automatic review and (1) had 


to petition the court, and (2) make a showing of good 
cause by that court's standard, and (3) invoke that 
court's discretion. 

Only if appellant had been under a death sen- 


tence could he have received the same pe treatment 
13 
accorded generals and flag officers. 


ET 


13/ A seaman, airman, or private soldier sentenced to 
life imprisonment does not receive the same treatment 

on review by the Court of Military Appeals as did Admiral 

Hooper, convicted of sodomy, or General Grow, convicted 

of keeping an indiscreet diary. (See note 6, supra.) 


Court of Military Appeals 
Discriminated Against Appellant 
in its Administration of the 
Review Statute. 
Appellant had his conviction and sentence 
affirmed by an Army board of review composed of two 
career officers, each a colonel. Appellant sought 


review by the Court of Military Appeals (using the 
only method available) through a petition to that 


court invoking its discretion. That was appellant's 


first and only o rtunity to have his case reviewed 
147 


by nonmilitary personnel. The Court declined to 


review his case, however, and when appellant pointed 
out, on reconsideration, that such a denial was dis- 
criminatory because the Court would have reviewed his 
case automatically had he been a general or flag officer, 
the Court held that it did not have to grant appellant's 
petition and that it could so discriminate. 
C. Discriminatory Review Procedure 
of ‘Court-Martial Convictions, and 
its Administration by the Court 
of Military Appeals, Denied Appellant 
Due Process and Equal Protection of 
the Law, in Violation of the Fifth 
Amendment. 
The Supreme Court has addressed itself on 
several occasions to the constitutional safeguards which 


accord convicted individuals equality of treatment under 


14/ 10 U.S.C. § 867(a). 
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criminal law, and specifically within the framework 


of a given review procedure. The Court in each in- 
stance has held that either the procedure itself 
under review, or the method of administering it, 

was unconstitutional because it worked,a discrimina— 
tion as to the availability of review to some indivi- 
duals. In each instance, the discrimination was not 
bluntly written into the statute in open defiance | 
as here, and was often more subtle in its workings. 
Further, if discrimination admits of degrees, the 
discrimination involved was less noxious or invidious 
than that found here, where rank alone is the pass 

to a privileged position before the bar of justice. 


(1) Griffin v. Illinois, 


oe ° 


Under consideration in Griffin was the 
administration of an Illinois review statute. Under 
that statute appeal from a criminal conviction was 
a matter of right. Petitioners, subsequent to con—- 
viction for armed robbery, requested a free certified 
copy of the entire record, including trial transcript, 
alleging indigency. Under Illinois law, in order to 
receive full, direct appellate review by writ of error, 
it was necessary to furnish the appellate court either 


a bill of exceptions or a report of proceedings at the 


15. 


trial, certified by the trial judge. Sometimes it 
would be impossible to prepare the necessary bill 

of exceptions or report without a trial transcript. 
Indigent defendants sentenced to death received such 
transcripts free. All other criminal defendants 
needing a transcript had to purchase it. A companion 
Illinois statute in effect provided for a free trans- 


cript if constitutional issues were raised, but not 


for other alleged errors. The petitioners in Griffin 


expressly acknowledged that the errors of their trial 
raised issues not constitutional, but alleged that 
the only impediment to full review was their lack 
of funds and for Illinois to deny them a free trans- 
cript was discriminatory, for those with money were 
not. so handicapped. This denial was alleged to be 
a violation of constitutional due process and equal 
protection. 

In determining that such discrimination 
violated the Constitution, the Supreme Court stated: 


"_.. In.this tradition, ‘our own constitutional 
guarantees of due process and equal protection 
both call for procedures in criminal trials 
which allow no invidious discriminations between 


persons and different groups of persons. Both 


equal protection and due process emphasize the 
central aim of our entire judicial system-~-all 


people charged with crime must, so far as the 


law is concerned, ‘stand on an equality before 


the bar of justice in every American court." 
Chambers v. Florida, 309 U.S. 227, 241. See 


also Yick Wo v. Hopkins, 118 U.S. 356, 369. 


* * * kK OK 


"There is no meaningful distinction between 
a rule which would deny the poor the right to 
defend themselves in a trial court and one which 
effectively denies the poor an adequate appellate 
review accorded to all who have money enough 
to pay the costs in advance. It is true that 
a State is not required by the Federal Consti- 
tution to provide appellate courts or a right 
to appellate review at all. See, e.g., McKane 
v. Durston, 153 U.S. 684, 687-688. But that | 
is not to say that a State that does grant 
appellate review can do so in a way that dis- 
criminates against some convicted defendants | 
on account of their poverty. Appellate review 
has now become an integral part of the Illinois 
trial system for finally adjudicating the guilt 
Or innocence of a defendant. Consequently, in 
all stages of the proceedings the Due Process 
and Equal Protection Clauses protect persons | 
like petitioners from invidious discriminations. 
See, Cole v. Arkansas, 333 U.S. 196, 201; Dowd 


v. United States, Ex Rel. Cook, 340 U.S. 206, 
208; Cochran v. Kansas, 316 U.S. 255, 257; Frank 
v. Mangum, 237 U.S. 309, 327. 


"Al] of the States now provide some method 
of appeal from criminal convictions recognizing 
the importance of appellate review to a correct 
adjudication of guilt or innocence. Statistics 
show that a substantial proportion of criminal 
convictions are reversed by state appellate | 
courts. Thus to deny adequate review to the 
poor means that many of them may lose their life, 
liberty or property because of unjust convictions 
which appellate courts would set aside. Many 
States have recognized this and provided aid for 
convicted defendants who have a right to appeal 
and need a transcript but are unable to pay for 
it. A few have not. Such a denial is a misfit 
in _a country dedicated to affording equal justice 
to all and special privileges to none in the: 
administration of its criminal law. There can 
be no equal justice where the kind of trial a 
man gets depends on the amount of money he has. 
Destitute defendants must be afforded as adequate 
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appellate review as defendants who have money 
enough::‘to buy transcripts." (At 17-19; footnotes 
omitted; emphasis added). 
It is precisely so here. There cannot be 
and is not now equal justice under law when the kind 
of review a soldier receives depends on his rank alone, 


or lack of it, for both "equal protection and due 


process emphasize the central aim of our entire judi- 


cial system--all people charged with crime must, so 
far as the law is concerned 'stand on an equality 


before the bar of justice in every American court.'" 


(2) Burns v. Ohio, 360 U.S. 252. 
Under Ohio law a convicted felon could. have 

his conviction reviewed as a matter of right by. an 
intermediate Court of Appeals. Review from that Court 
to the Ohio Supreme Court was by petition addressed 
to the latter Court's discretion. Petitioner's con- 
viction and sentence were affirmed by the Court of 
Appeals and his petition to the State Supreme Court 
was not accepted for filing because he could not pay 
the $20.00 filing fee. In finding that this was an 
unconstitutional discrimination, the Supreme Court of 
the United States stated: 

" . . . First, the State argueS that petitioner 

received one appellate review of his conviction 


in Ohio, while in Griffin, Illinois had left the 
defendant without any judicial review of his 


conviction. This is a distinction without a 
difference for, as Griffin holds, once the 
State chooses to establish appellate review 
in criminal cases, it may not foreclose in- 
digents from access to any phase of that pro- 
cedure because of their poverty.... This prin- 
ciple is no less applicable where the State 
has afforded an indigent defendant access to 
the first phase of its appellate procedure 
but has effectively foreclosed access to the 
second phase of that procedure solely because 
of his indigency. 


"Since Griffin proceeded upon the assumption 
that review in the Illinois Supreme Court was 
a matter of right, .... Ohio seeks to distinguish 
Griffin on the further ground that leave to appeal 
to the Supreme Court of Ohio is a matter of 
discretion. But this argument misses the crucial 
significance of Griffin. In Ohio, a defendant 
who is not an indigent may have the Supreme 
Court consider on the merits his application 
for leave to appeal from a felony conviction. 
Butas that Court has interpreted § 1512 and 
its rules of practice, an indigent defendant 
is denied that opportunity. There: is no 
rational basis for assuming that indigents' 
motions for leave to appeal will be less 
meritorious than those of other defendants. 
Indigents must, therefore, have the same 
opportunities to invoke the discretion of 
the Supreme Court of Ohio."(At 257-258). 


The principle is easily restated. It is 
not that an individual is entitled to no review or 


one review, but that due process and equal protection 


demand that an individual have the identical review 


rights that are accorded other individuals. There shall 
be no discrimination in an established review system. 

The Supreme Court has consistently and vigorously followed 
this policy. Griffin v. Illinois, supra; Burns v. Ohio, 


supra; Douglas, et al v. California, 372 U.S. 353; 
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Lane v. Brown, 372 U.S. 477; Draper v. Washington, 
372 U.S. 487; Eskridge v. Washington Prison Board, 
357 U.S. 214. 

There is no Justification 

for a Congressional Scheme 

of Discrimination Based on 

Rank Alone, Between Convicted 


Soldiers on Review of Their 
Convictions. 


i EEE ESE 


(1) Military Necessity. 


Neither reason nor logic will permit any 
argument or assertion that the dictates of military 
necessity demand an aberration from guaranteed con- 
stitutional provisions whereby individual general and 
flag officers are granted a review of right in the 
peaceful confines of a civilian court. far removed from 
any military activities, while appellant, a private, 
is discriminated against by being denied the same review 
safeguards and protection. 

(2) Military History. 

Military history reveals no basis for permitting 

continued discrimination in criminal matters based upon 


15/ 
rank alone. 
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15/ Privilege in review has been accorded general 

officers throughout the history of military 
jurisprudence. However, the fact of continuing dis- 
crimination,without more to be said for it, is hardly 
enough to justify its existence or protect it from being 
held violative of the Constitution. 


(3) Legislative History. 


The legislative history of 10 U.S.C. § 
867(b) is silent as to offering any justification 
for the discrimination between flag and general 
officers and soldiers such as appellant. It was 
noted, however, by a professor of the law who was 
involved in drafting the Uniform Code of Military 
Justice, that the provision was unacceptable as 
drafted: 


"Under the present uniform code, who 
can be sure he is given an unqualified right 
to bring his case to the Judicial Council? 
Unless you have been sentenced to death, 
the only ones who are given--under the 
uniform code-~an unqualified right to have 
their cases reviewed before the Judicial 
Council are generals and admirals. I submit 


that this is contrary to the American system 

and that everyone regardless of rank should 
have his case automatically hear ore is 
top civilian Judicial Council. Here again we 
See command influence in operation.” (Statement 


of Professor Arthur John Keeffe, then of Cornell 
Law School, hearings before the subcommittee of 
the Committee of Armed Services, 8lst Cong., 

lst Sess., on S. 857 and H.R. 4080, April 27, 

May 4, 9, and 27, 1949, prepared for the use 

of the Committee on Armed Services. At 252; 
emphasis added). 


(4) British Military Code Does 
Not Discriminate on Basis of 
Rank in Setting Rights Accorded 
Individuals on Appeal. 


The system from which American military law 


was originally adopted, the British system, does not 
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discriminate on any basis in setting out the rights 
accorded individuals in the appeal of their military 
convictions. Under British practice, the Courts- 
Martial Appeal Court, except for death cases, con- 
trols its own docket and must grant leave to appeal 
before any case can be brought to it. Rank has no 
bearing, and all are treated equally as individuals. 
Karlen, “Court-Martial Appeals in England", Military 
Law Review, April, 1963, 65, at 72-76; (DA Pam. 
27-100-20) . 


(5) No State Has Similar 
Discriminatory Provisions. 


No State has enacted a provision which on 
its face is discriminatory between individuals as to 
what rights are granted or denied or conditional in 
seeking review of a criminal conviction. (Appendix 
A to brief). 


The Constitutional Safeguards 
of the Due Process Clause of 
the Fifth Amendment Followed 
Private Gallagher into the 

Army and Protected Him from 
Discrimination in the Review 

of his Court-Martial Conviction. 


Since the Supreme Court's decision in Burns 


v. Wilson, 346 U.S. 137, it has never been in doubt 
that the basic safeguards of the Constitution apply 


to individuals serving in the military unless those 
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16/ 
safeguards are specifically excepted by the Constitution. 


The Supreme Court stated: 


"The military courts, like the state courts, 
have the same responsibilities as do the federal 
courts to protect a person from a violation of 
his constitutional rights. In military habeas 

abeas 


corpus cases, even more than in State 
corpus cases, it would be in disregard of the 
Statutory scheme if the federal civil courts 
fail to take account of the prior proceedings-— 
ro} e fair determinations of the militar 
tribunals after all military remedies have 
been exhausted. Congress has provided that 
these determinations are ‘final’ and SSS 
upon a courts. e have he efore that this 
oes no isplace the civil courts’ jurisdiction 
over an application for habeas corpus from the 
Military prisoner. Gusik v. schilder, 340 U.S. 


eoee 


* * * * * 


"Petitioners' applications, as has been 
noted, set forth serious charges--allegations 
which, in their cumulative effect, were suffi- 
cient to depict fundamental unfairness in the 
process whereby their guilt was determined and 
their death sentences rendered. Had the military 
courts manifestly refused to consider those claims, 
the District Court was empowered to review them 


e novo. or e constitutional guarantee o 
due process iS meaningful enough, and sufficiently 
adaptable, to protect soldiers--as well aS civilians-—— 
from the crude aagustsces of a trial so conducted 
at it becomes bent on fixing gu y dis— 

pensing wi rudimentary fairness rather an 

finding truth through adherence to those basic 
guarantees which have Long been recognized and 
honored by the military courts as well as the 

Civil courts.” (At 142-43; footnotes ome 


emphasis added). 


167 A specific exception is found in the Fifth Amend- 
ment to the Constitution, permitting trial without 
indictment by grand jury for "cases arising in land or 
naval forces." The Supreme Court has held the concept 
of substantive due process is a limitation on all powers. 
of Congress, even the war powers. Galvan v. one. 347 
U.S. 522, 530. 


Even the Court of Military Appeals has 
recognized and held that Constitutional safeguards 
and rights apply to individuals in the military unless 
the history and text of the Constitution plainly 
deny such rights: 


"| .However, courts-martial are criminal 
prosecutions, and those constitutional 
protections and rights which the history 

and text’ of the Constitution do not plainly 
deny to military accuseds are preserved to 

them in the service. United States v. Culp, 
[14 USCMA 199, 33 CMR 411] ... constitutional 
due _process_includes the right to be treated 
equally with all other accused in the selection 
of impartial tryers of facts...." (United States 
v. Crawford, 15 USCMA 31, 34, 35 CMR 3, . 


The most recent case affirming this position 


is In The Matter of the Application of James E. Stapley, 
17/ 


P.F.C., United States Army, for a Writ of Habeas Corpus. 
In Stapley, petitioner was an Army private 
who had appeared before a special court-martial represented 


by two officers, neither of whom was a lawyer. On their 


17/ In the United States District Court for the District 
of Utah, Central Division, Civil No. 188-65, ___ 

F. Supp. , October 1, 1965. By this decision the 

District Court held contrary to the Court of Military 

Appeals in United States v. Culp, supra. Stapley 

is yet unreported and therefore reprinted at Appendix B. 

Page citations are to Appendix B. ‘Counsel. for appellant 

has been informed that the Department of Justice 

has determined not to seek review of the Stapley case. 
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advice. petitioner pleaded guilty and was sentenced 
to confinement at hard labor for three months, for- 
feiture of $55.00 pay per month for six months and 
reduction in rank. Pursuant to a pretrial agreement, 
his commanding officer approved only so much of his 
sentence as provided for confinement at hard labor 
for two months, forfeiture of two-thirds of pay per 
month for two months, and reduction to the lowest 
enlisted grade. The District Court held that the 
Sixth Amendment to the Constitution of the United 
States was applicable to Stapley as a member of the 
military, and that it guaranteed him the right to 
counsel at his trial. Because he had been denied 
that right, the court-martial lacked jurisdiction 


over him. The District Court entered the following 


pertinent conclusions of law: 
* 


"2. That the Sixth Amendment to the 
Constitution of the United States applies to 
proceedings before special courts-martial in 
the military service, as far as concerns the 
right to the assistance of counsel on the part 
of an accused, particularly where the charges 
are substantial or involve moral turpitude, 
may result in a substantial deprivation of 
liberty. The charges brought against accused 
petitioner were of such character. 


* This quotation and reprint (Appendix B hereto) are 
from an advance sheet and contain some grammatical 
inconsistencies. 
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"3. That the right to counsel of one charged 
with crime before a military tribunal is as funda- 
mental to a fair trial as before a civilian court: 
and while military exigency may to an extent con- 
dition such right, it cannot obliterate it; on 
the contrary such exigency often renders con- 
stitutional protection all the more indispensable. 
Nor is such right limited to spectacular or 
especially extreme cases, for in our citizens 
Army the cumulative effect of repeated con- 
stitutional violations, even in supposedly 
little cases, looms large in its eroding effect. 
"... It is sufficient here to consider only whether 
under the peculiar circumstances of this case, and 
in view of the frustration of petitioner's efforts 
to obtain qualified legal services because of his 
financial inability to pay for them, minimal re- 
quirements of due process particularly in view 
of the Sixth Amendment, required that counsel made 
available to petitioner had requisite competency 
or qualification in military or civilian laws 
and proceedings, or both, beyond that common 
to every officer in the military service. 


* eK KK 


"5. That minimal requirements of due process 
and the Sixth Amendment are not satisfied by the 
assignment of counsel to an accused of officers 
with substantially no experience, training or 
knowledge in the field of law, either military 
or civilian.... 


* OR OK OK 


"8. That ‘military due process’, while within 
the competence of Congress to establish in view of 
military necessity, must comport with minimal 
requirements of constitutional due process to 
render it immune from attack in the courts when 
inconsistent confinement of military personnel 
is involved. 


"9, That not only in proceedings involving 
general courts-martial, or the possibility of 
dishonorable or bad conduct discharges, but also 
in proceedings before special courts-martial 
where substantial criminal charges are to be 
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tried involving claimed moral turpitude or 
the risk of substantial incarceration is the 
availability of counsel a constitutional 

requirement. 


* oF OK OK OK 


"12. In sum it appears appropriate, 
timely and necessary to recognize that it 
may be repugnant to minimal requirements of 
due process. even in the military service, 
for the juridically blind to lead the blind 
under a system or in a particular command 
accepting this as a rule rather than a 
militarily necessitated exception; that 
the fiat of an appointment of "defense 
counsel', a military commission, a presid- 
ential appointment or even an act of the 
Congress cannot itself satisfy the demands | 
of the Sixth Amendment that in all criminal 
prosecutions the accused is 'to have the 
assistance of counsel for his defense;' that 
this assistance of counsel, however adaptably 
we may interpret the term in view of military 
expediency, cannot be constitutionally debased 
to mean the substantial absence of any legal 
assistance, the mere shell or shadow of counsel 
or no more than a semantic illusion; and that 
the military service in these respects may not 
be considered a constitutionally uninhabitable 
wasteland beyond even the scan of the Great Writ 
where the court is powerless to reach out a 
protective hand. 


"13. That by reason of the violation of 
petitioner's constitutional rights the special 
court-martial acted without jurisdiction; that 
petitioner was at the time of the hearing and 
the granting of the writ of habeas corpus i1- 
legally detained and deprived of his liberty 
contrary to the Constitution of the United | 
States and that ke was and is entitled to 
discharge from such detention by writ of 
a corpus." (Appendix B to brief, pp. | 
8-14 ). 
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It is precisely so here. Congress, 
having created a system for review of military 
convictions, is bound by due process to extend that 
system equally to all and is prohibited from dis— 
criminating against any individual, and the Court 


of Military Appeals must administer that system with 


equal impartiality, Griffin v. Illinois, supra, 
138/ 


Burns v. Ohio, supra. 
II 


The District Court had Jurisdiction 

to Protect Appellant from Discrimination 
in Violation of Due Process by Mandamus 
Directed to the Judges of the Court of 


Military Appeals. 


Appellant, because of his court-martial, 


was convicted! of robbery, a felony involving moral 


18/ While the principles in Griffin and Burns, supra, 

were applied to state proceedings, it cannot be 
argued these principles do not apply to the federal 
government under the Fifth Amendment's substantive 
Due ‘Process Clause. As noted in Griffin, supra: 


... [O]Jur own constitutional guaranties 
of due process and equal protection hoth call 
for procedures in criminal trials which allow 
no invidious discriminations between persons 
=o different groups of persons...." (At p. 
17),. 


As noted in Burns v. Wilson, supra: 


"The military courts, like the state courts, 
have the same responsibilities as do the federal 
courts to protect a person from a violation of 
his constitutional rights...." (At p. 142). 
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turpitude, and was sentenced to confinement at hard 
labor, a bad conduct discharge, reduction to the 
lowest enlisted grade: and total forfeiture of all 
pay and allowances. 

Subsequent to that conviction and sentence, 
appellant was denied due process of law in the review 
of the court-martial proceedings. Appellant had three 
alternatives open to him to secure relief: (1) he 
could have sued in the District Court, as he did; 

(2) he could have sued for habeas corpus; or (3) 
he could have sued in the District Court for a review 


19/ 
of his case on the merits. | He combined the first 


two choices, pleading them in the alternative, and 


requested mandamus and injunctive relief ae because 
20 
they alone afforded him complete relief. 


Under the principles of the Supreme Court 


decision in Harmon v. Brucker, 355 U.S. 579, the 


19/ He could have pursued this course under the 
authority of Jackson v. McElroy, (D.C.D.C.), 
163 F. Supp. 257. 


20/ Habeas corpus was inadequate relief. While it 
would have caused petitioner's release from; the 
Army, approximately three months early, it would not 
have cleared his record of a conviction for a crime 
involving moral turpitude, nor would it have restored 
his lost pay. Direct review under Jackson v. McElroy, 
supra, was not sought for appellant desires only what 
Others are given, review by the Court of Military 
Appeals. Under Harmon v. Brucker, 355 U.S. 579,/ the 
importance of the record is stressed and appellant 
is guaranteed at least that. 
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District Court had jurisdiction to grant appellant 


his requested relief and by mandamus direct the 
respondent Judges of the Court of Military Appeals 


to take and review appellant's case, and decide it 
21/ 
on the merits. _ 


II! 


The District Court had 
Jurisdiction to Protect 
Appellant from the Admini- 
strative Perpetuation of 
the Consequences of His 
Unconstitutional Criminal 
Conviction. 


In the alternative, the District Court could 
have afforded appellant the next-best relief (if it 
concluded that mandamus was inappropriate) by issuing 
a mandatory injunction, directed to the respondent 
Secretaries of Defense and Army, directing them to 
expunge from appellant's military records any and 


all references to the court-martial proceedings made 
22/ 
the subject of the suit herein. 
\ 


21/ The request for mandamus did not ask the District 
Court to direct the respondents to perform a 
discretionary act, for to deny appellant review was 
violative of the Fifth Amendment to the Constitution, 
and the respondents neither then nor now have discretion 
to violate the supreme law of the land. The petition 
for mandamus did not ask the District Court to direct 
the respondent Judges, once they had taken the case, 
to decide it in appellant's favor. 


22/ This relief would have been next-best; it would 
not have restored to appellant the pay and 
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In Harmon v. Brucker, supra, the Supreme 
Court held that District Courts have the jurisdiction 
and power to make government officials abide by their 
own regulations, if the failure to so abide deprives 
an individual of his guaranteed rights. It must follow 
that the same District Courts possess the jurisdiction 
and power to preclude government officials from ad- 
ministratively perpetuating,to the detriment of 
appellant, the consequences of a criminal conviction 
found vitiated by a violation of the Constitution of 


the United States. 


CONCLUSION 
The statutory system for review of courts- 
martial convictions is discriminatory on its face. 
As applied to appellant, it violated his constitutional 


rights. The District Court had jurisdiction to rectify 


Continued 


22/ allowances he lost under the court-martial sentence. 
It would, in keeping with the mandate of the; Supreme 
Court in Harmon v. Brucker, supra, have cleared his 
record, which now reflects the conviction and sentence. 
His discharge certificate, while honorable, shows that 
he was convicted under the Uniform Code of Military 
Justice and served approximately nine months’ confine- 
ment time. See discharge certificate issued to appellant, 
J.A. 63, Block # 32 of D.D. Form 214. 
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this wrong. The Order of the District Court granting 
defendant's motion to dismiss was in error. The 

case should be remanded to the District Court with 
instructions to accord appellant the appropriate 
relief requested. 


Respectfully submitted, 


Richard A. Baenen, 


Attorney for Appellant 
Wilkinson, Cragun & Barker 
1616 H Street, N.W. 
Washington, D.C. 20006 


CERTIFICATE OF SERVICE 
- I hereby certify that a copy of the foregoing 
Brief for Appellant was served on this 7 day of 
December, 1965, on the United States Attorney for 
the District of Columbia, U.S. Court House, Washington, 


D.C., attorney for appellees. 


[Af 


Richard A. Baenen 


APPENDIX A 


TABLE OF STATE AND DISTRICT OF COLUMBIA 
APPELLATE JURISDICTION PROVISIONS SHOWING 
THAT NONE HAS A COMPARABLE DISCRIMINATORY 


REVIEW PROVISION. 


STATE 
Alabama 


Alaska 


Arizona 

' Arkansas 
: California 
Colorado 


Connecticut 


Delaware ~ 


District of Columbia 
Florida 


Georgia 


Idaho 


Illinois 


STATUTE 


86, 89, 126 (1963) 


Alaska Statutes, Tit. 22, §§ 22.05.010, 
22.10.020 (1964) 


Arizona Revised Statutes Const. Art. 6, 
§ 5 (1964), Arizona Revised Statutes 
§§ 12-102; 12-124 (1964) 


Arkansas Stat. Ann. §§ 22-200(d), 
22-301, 22-302, 22-304 (1963) 


California P.C. Ann., Tit. 9, §§ 1235, 
1237, 1238, cae California Const. 
Ann., Art. 6, 4 (1964) 


Colorado Rev. Stat. Const., Art. VI, 
§§ 2, 3; Colorado Rev. Stat., Chap. 
39, Art. 7, $§ 24, 27 (1961) 


Gen. Connecticut Stat. Rev. Tit. 51, 
§§ 194, 195, 196,.199 (1963) . 


10 Delaware Code Ann. §$§ 142, 147, 
541 (1962); Delaware Const. Ann., © 
Art. 4, § 11 (1964). 


11 D.C. Code §§ 772, 773 (1964) 


Florida Stat. Ann. Const., Art. 5, 
§ 4 (1964); Florida Stat. Ann. 
§§ 924.08, 924.09 (1964) 


Georgia Code Ann., Tit. 24, § 3901 
(1963); Georgia Const. Ann., Art. 
VI, § 2-3704 (1963). 


Rev. Laws of Hawaii.Const., Art. 5, 
§ 1 (1963); Rev. Laws of Hawaii, 
Tit. 25, Chapters 208-1, 208-3, 
208-5, 209-3, 211-1, 212-1, 212-2; 
Tit. 26, Chapters 214-4, 215-17 (1963) 5 


Idaho Code, Tit..1, $§ 202, 203, 204; 


Tit. 19, §§ 2801, 2803, 2804 (1963) 


Illinois Ann..Stat., Chapter 38, § 120-1, 


121-3, 121-8, aoe (1964) 


to 


Kentucky 


Louisiana 


Maine 


a Maryland 


Massachusetts 


_ Michigan 
‘Minnesota 
Mississippi . 


Missouri ~ 
Montana 
- Nebraska 


Nevada 


New Hampshire 
New Jersey. — 


New Mexico 


New York 


North Carolina 


North Dakota 
Ohio 


STATUTE 


Indiana Stat. Ann., Tit. 9, §§ 2301, 
2302, 2304, 2305 (1964) 


Iowa Code Ann., Tit. 36, § 793.1 (1964) 
Gen. Stat. Kansas Const., Art. 3, § 3, 
Gen. Stat. Kansas, Chap. 20, § 101; 
Chap. 62, § 1701, 1703 (1961) 
Kentucky Rev. Stat. Const., $§ 109, 
110 (1963); Kentucky R. Crim. P. 
12.02, 12.74 (1963) 


L.S.A. - Rev. Stat. Const., Art. 7, 
§§ 10, 83 (1963) 


Maine Rev. Stat.. Ann. Const., Tit. 4, 
§§ 7, 57, 105 (1964) 


Maryland Code Ann., Art. 5, § 12-15 (1964) 


Ann. Laws of Mass., C. 278, §§ 18, 28, 
28A (1963) 


Mich. Stat. Ann. § 27A.215, 27A.601 (1963) 
Minn. Stat. Ann. §§-632.01,632.05 (1964) 
Miss. Code Ann. § 1150, Tit. 10 (1962) 


Vernon's Ann. Missouri Stat., § 547.070, 
547.080 (1964) ; 


Montana Rev. Code, §§ 94-8101, 94-8103, 
94-8104 (1963) 


Nebraska Rev. Stat., 24-204 (1963) 
Nev. Rev. Stat. § 2.080 (1964) 


N.H. Rev. Stat. Ann.. §§ 592.1, 592.2, 
599.1 (1963) : 

N.J. Stat. Ann.: Const. , Art. 6, §&§ 
1, 2, 5 (1964) 


“NLM. Stat. Ann., 41-15-1 (1964) 


N.Y. Code Crim. P. §§ 515, 516 (1964) 


N.C. Gen. Stat. §§ 15-177, 15-179, 
15-180 (1963) 


‘N.D. Code Ann., 27-02-04 (1963) 
Ohio Rev. Code Ann.: §§ 2501.02, 2505.03, 
(2505.04, et-seq. (1964) 


- 


STATE 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
_ South Dakota 
Tennessee 


Texas 
Utah — 
' Vermont 
_ .Virginia 


Washington 


West Virginia 


Wisconsin 


Wyoming 


STATUTE 
22 Oklahoma Stat. Ann. § 1501 (1964) 


Oreg. Rev. Stat. 188.010 = 138.060 (1963) 
19 Penna. Stat. Ann. §§ 1181, 1182 (1964) | 
Gen. Laws of R.I., 12-22-1, et seq. (1964) 


S.C. Code §§ 159121, 15-123 (1963) 
8.D. Code § 34.4101 (1952) 


Tenn. Code Ann. 40-3401, 40-3403 (1964) - 


Tex. Code Crim. P. 812, 813, 822, 828 
(1963) 


Utah Code Ann. 77-39-1, 77-39-3, 
717-39-4 (1963) 


Vt. Stat. Ann., Tit. 13, §§ 7401-7402, 
7403 (1963) 


Va. Code §§ 8-491, 8-497.1, 8-499, 
8-500, 19.1-280 - 19.1 - 290.1 (1964) 


Washington Rev. Code, §§ 10.73.0110, 
4.88.010 (1964), 2.04.010. (1964) 


W. Va. Code of 1961 Ann. § 5787 (1961) 


Wisc. Stat. Ann., 958.01, 958.07, 
958.08, 958.11, 958.12 (1965) 


Wyo. Stat. Ann., § 7-287, 7-288, 
7-292, 7-293 (1963) 


APPENDIX B 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF UTAH 
CENTRAL DIVISION 


IN THE MATTER OF THE 

APPLICATION OF . 

JAMES E. STAPLEY, P.F.C., : No. C 188-65 
UNITED STATES ARMY, FOR : FINDINGS OF FACT AND 
A WRIT OF HABEAS CORPUS. : CONCLUSIONS OF LAW 


This case involves the question of whether the 
Sixth Amendment to the Constitution of the United States 
requires the appointment of counsel to represent mili- 
tary personnel on serious charges before special as well 
as general courts-martial and, if so, whether minimal 
constitutional requirements were met in this case with 
respect to the qualification and representation of 
appointed counsel. 

The case for good cause came on for expedited 


hearing before this court pursuant to rule on the 17th 


day of September, 1965. The petitioner James E. Stapley 


was present in person and was represented by his counsel, 
James P. Cowley, Esquire. The respondent was represented 
by Ralph Klemm, Esquire, Assistant United States Attorney 
for the District of Utah and by a representative of the 
command under which the petitioner served. Evidence, 
both oral and documentary, was received, and arguments 


were heard. Whereupon the court, being fully advised 


in the premises, announced its decision, and now in 

accordance with such oral decision, makes and enters the 

following written : 
FINDINGS OF FACT 


1. James E. Stapley, Private First Class, 


United States Army, assigned to the U.S. Army Garrison 


(6001-00) Ft. Douglas, Utah, on July 29, 1965, was — 


arraigned and tried before a special court-martial for 


violation of the Uniform Code of Military Justice, 


| 
Articles 86, 90, 117,123a and 134. While a general 


court-martial was not involved, these charges were » 
substantial and serious, involving not only preaches of 
military orders and discipline, but also repeated acts 
of claimed fraud in the issuance of checks some of which, 
if established, could have constituted felonies in 2 
civil court and all of which imputed moral turpitude. 
Such charges involved problems of substantive law as 
well as practice, reasonably necessitating knowledge- 
able legal counsel, advice, and assistance. 

2. The petitioner Stapley at the time he 
faced these charges was of the age of nineteen years, 
apparently immature even for this age, suffering from 
emotional difficulties, and of limited experience | 


notwithstanding his prior exemplary service as a trainee 


and in Korea. There had been no previous experience 
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on his part with disciplinary problems or with proceedings 
under the Code of Military Justice as far as the record 
discloses. 

3. When the charges were first served upon 
petitioner by trial counsel he requested the appointment 
of a lawyer as defense counsel but this request was not 
granted. There were appointed as his defense counsel 
and assistant defense counsel, respectively, a captain 


and a second lieutenant from the command under which 


petitioner served. The captain had been in service 


about two years. He was a veterinarian without training 
or experience in, or acquaintanceship with, legal proceed— 
ings of any kind. He was naive and unknowledgeable with 
regard to legal matters, devoid of experience with them, 
possessed no aptitude. with respect to such matters, and 
was uncertain of his functions or duties. He estimated 
that his total training as an officer in military law 

had been accomplished in two days. The second lieutenant 
was at the time twenty-two years of age, had been in 

the service about one year, and, while he had had 
academic background in history and political science 

and had studied the Code of Military Justice in an 
R.O.T.C. program, he had no special knowledge or ability 
in these fields and no practical experience whatsoever 


in legal matters or procedures. Moreover, it appears 
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that he deferred largely to the senior officer. Neither 


defense counsel had any experience before or with any 


court-martial or in advising persons charge with 


offenses. Their advice to the accused on various legal 
matters was based upon consultation with the officer 
who had drawn up the charges, and probably was garbled 
in its being so relayed, as was illustrated by the 
captain's concept that intoxication could be no defense 
for a "specific intent" crime. And counsel advised the 
accused to plead guilty to all charges. including one 
thereafter ordered dismissed by the convening authority 
for legal insufficiency to state an offense. 

4. The defendant upon a preliminary consulta- 
tion with his assigned counsel requested that he be | 
permitted to have qualified attorneys to represent him, 
but was told that there was none available to him from 
the military service and that if he wished a civilian 
attorney he would have to pay approximately $150.00 for 
his services, which the accused was financially unable 
to do. The accused was further advised not to raise 
any question with regard to his legal representation 
with the convening authority or before the court-martial; 
that he should not request any non-commissioned officer 
upon the court because it would go harder with him if 
he did, that he should enter into a "deal" with the 
commanding officer to return pleas of guilty to all 
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charges in return for an agreement that if he were 
sentenced to more than two months confinement, his 
sentence: would be commuted to that sentence. 

5. The accused, petitioner herein, entered 
into such an agreement and pursuant to the suggestion 
of his attorneys made no statements other than "Yes 
sir" or “No sir" before the court-martial but entered 
pleas of guilty to all charges, except for one which 
had been dismissed pursuant to the order of the commanding 
officer because patently insufficient on its face. Be- 
fore the court-martial when the accused was asked whether 
he had any objection to defense counsel, defense counsel 
himself answered "no", although the accused probably 


would have given the same answer in view of the prior 


conversation with defense counsel concerning his request 


for other counsel and the belief that defense counsel's 
views in this and other matters should be accepted. 
Defense counsel was assigned approximately one week 
before the trial and spent several days studying the 
Code of Military Justice and the Manual for Courts~- 
Martial and otherwise attempting to properly advise or 
represent the accused and there is no doubt that both 
he and the assistant defense counsel were in good faith 
in attempting to properly handle the case. Trial counsel 
representing the prosecution were not certified counsel, 
nor were they lawyers, and the evidence does not other- 
wise indicate their qualifications or competency. 
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6. The consultations with his assigned 


"counsel" did not involve counseling or legal advice 


in any proper sense. That services of "defense counsel" 


did not constitute the assistance of counsel, in any 
proper sense. Notwithstanding the conscientious atti- 
tude of his assigned counsel they were wholly unquali- 
fied to act and failed to act as "counsel" with respect 
to military law, procedure, trial or defense practicality, 
or at all. 

7. The trial before the court-martial not- 
withstanding that all participants acted in good faith, 
constituted no more than an idle ceremony or form in 
accordance with a script arranged before hand, and 
limited and determined by defense counsel in their in- 
structions for the accused not to raise any problems or 
to make any statement except "Yes sir" or "No sir" to 
questions asked, the pre-trial agreement with the 
commanding officers and the pleas of guilty agreed upon 
pursuant thereto. By reason of the circumstances above 
mentioned, the representation of the accused by defense 
counsel was in the nature of a mere mockery or sham 
and did not in fact or law constitute representation by 
"counsel" either civil or military. 

8. Upon the petitioner's pleas of guilty he 


was adjudged and found guilty by the special court-martial 
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of all charges and specifications then pending and was 
sentenced to be confined at hard labor for three months 
and to forfeit $55.00 per month of his pay for six 
months and to be demoted. No appeal or proceeding for 
review were advised by counsel or taken by the accused, 
although the accused was advised of his rights to review 
in accordance with the provisions of paragraph 48j(3), 
MCM 1951. Pursuant to the pre-trial agreement the 
convening authority, petitioner's commanding officer, 
declined to approve the sentence imposed by the court— 
martial in excess of confinement at hard labor for two 


months and forfeiture of two-thirds pay per month for 


two months with reduction to the lowest enlisted grade. 


The petitioner or his counsel did not take any proceedings 
for review of his conviction or sentence through military 
channels, but petitioner could not reasonably be considered 
barred from recourse to this court for failure to exhaust 
military remedies under the circumstances of this case. 

9. At the time of the issuance of an order to 
show cause why a ‘writ of habeas corpus should not be 
entered, and at the time of the hearing upon said order 
to show cause, and at the time of granting of the writ, 
the petitioner was in custody under said sentence. 

From the foregoing Findings of Fact, the 


court now makes and enters the following: 
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CONCLUSIONS OF LAW 


1. That federal courts, and particularly 


United States Districts Courts have not been invested by 
the Constitution or laws of the United States with power 
to review the regularity or legality of proceedings 
before military tribunals. That the only jurisdiction 
of this court to consider such matters is inquiry and 
ruling upon application for writs of habeas corpus by 
persons held in confinement under order or sentence by 
military tribunals proceeding without jurisdiction in 
violation of rights guaranteed by the Constitution of 
the United States. That notwithstanding the limited 
scope of such jurisdiction, the vindication of constitu— 
tional rights through such inquiry and rulings in proper 
cases transcends ordinary limitations and affords 
federal courts both the jurisdiction and the duty to 
inquire and rule upon the legality of detainment of any 
person entitled to constitutional protection whether in 
or out of military service. 

2. That the Sixth Amendment to the Constitu- 
tion of the United States applies to proceedings before 
special courts-martial in the military service, as far 
as concerns the right to the assistance of counsel 
on the part of an accused, particularly where the charges 


are substantial or involve moral turpitude, may result 
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in a substantial deprivation of liberty. The charges 
brought against the accused petitioner were of such 
character. 

3. That the right to counsel of one charged 
with crime before a military tribunal is as fundamental 


to a fair trial as before a civilian court and while 


military exigency may to an extent condition such right, 


it cannot obliterate it; on the contrary such exigency 
often renders constitutional protection all the more 
indispensable. Nor is such right limited to spectacular 
or especially extreme cases, for in our citizens army 
the cumulative effect of repeated constitutional viola- 
tions, even in supposedly little cases, looms large in 
its eroding effect. 

4. The circumstances of this case render it 
unnecessary to decide whether before such tribunals under 
all circumstances an accused is entitled to be represented 
by counsel who have been trained and admitted to practice 
before a civilian court, although the training, experience, 
code of conduct, and professional conditioning of such 
attorneys seems most conducive to the necessities for the 
type of representation reasonably to be expected. It 
is sufficient here to consider only whether under the 
peculiar circumstances of this case, and in view of the 


frustration of petitioner's efforts to obtain qualified 
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legal services because of his financial inability to 


pay for them, minimal requirements of due process parti- 
cularly in view of the Sixth Amendment, required that 
counsel made available to the petitioner had requisite 
competency or qualification in military or civilian laws 
and proceedings, or both, beyond that common to ass 
officer in the military service. 

5. That minimal requirements of due process 
and the Sixth Amendment are not satisfied by the peatge 
ment as counsel to an accused of officers with substan- 
tially no experience, training or knowledge in the field 
of law, eithermilitary or civilian. That with the : 
increasing personnel in the military service, the rapidity 
and ease of transportation and the training facilities 
and techniques readily available for specialized training 
or experience, it is no longer either reasonable or 
necessary, if it ever were, to deem any officer quali- 
fied to act as defense counsel for an accused merely 
because he is an officer; nor is it either reasonable or 
necessary to limit the availability of qualified defense 
counsel to cases in which the prosecution is represented 
by qualified counsel. That an accused has the right 
to be reasonably advised concerning charges even though 
they are filed inadvisedly and prosecuted unintelligently, 


| 
and in the latter event sometimes he needs qualified 
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counsel all the more. 

6. That the apparent evidence or proofs 
arrayed against a defendant prior to trial or the 
possibility or probability of guilt do not dispense 
with the necessity for qualified counsel nor the right 
thereto; nor does the fact that pleas of guilty have 
been entered waive or ratify deprivation of the right 
to counsel. 

7. That the qualifications of appointed 
defense counsel in the court-martial of James E. Stapley 
were not adequate to constitute "counsel" as that term 
is used and contemplated in the Sixth Amendment to the 
Constitution of the United States and as required by 
due process, but that on the contrary the representation 
of the accused was in the nature of idle form or mockery. 

8. That "military due process", while within 
the competence of Congress to establish in view of 
military necessity, must comport with minimal require— 


ments of constitutional due process to render it immune 


from attack in the courts when inconsistent confinement 


of military personnel is involved. 

9. That not only in proceedings involving 
general courts-martial, or the possibility of dishonorable 
or bad conduct discharges, but also in proceedings before 


special courts-martial where substantial criminal charges 


=e 


are to be tried involving claimed moral turpitude or 


the risk of substantial incarceration is the avail— 


ability of counsel a constitutional requirement. : 


10. That withdrawn from its problems and 
responsibilities, courts could easily become insensitive 
to military necessity, and no jurisdictional doctrine 
would be practical without recognition of this danger. 
Yet it can safely be recognized within the limits of 


this ruling that the assignment of defense counsel 


possessing at least minimal qualifications to rationally 
advise on substantive and procedural legal problems may 
not be deemed precluded in this day and age in the absence 
of a showing of overriding military necessity, that does 


not exist here. 
1 
11. The precedential structure within, or 


upon the periphery of which, these conclusions have been 


reached, and the competing historical, practical and 
2 
conceptual considerations that have been taken into 


1 - Burns v. Wilson, 346 U.S. 137, 73 S.Ct. 1045, 97 
L.Ed. 1508 (1953); Powell v. State of Alabama, 287 U.S. 
45, 53 S.Ct. 55, 77 L.Ed. 158 (1932), 84 A-L.R. 527; 

Trop v. Dulles, 356 U.S. 86, 78 S.Ct. 590, 2 L.Ed. 2d 630 
(1958); Gideon v. Wainwright, 372 U.S. 335, 83 S.Ct. 

792, 9 L.Ed. 2d 799 T5635; Fay v. Noia, 372 U.S. 391, 

83 S.Ct. 822, 9 L.Ed. 2d 837 (1963); Reid v. Covert,354 
‘U.S. 1, 77 S.Ct. 1222, 1 L.Ed. 2d 1148 (1957); United 
States v. Culp, 14 USCMA 199, 33 CMR 411 (1963); United 
States v. Kraskekas, 9 USCMA 607, 26 CMR 387 (1958); 
United States v. McElroy, 158 F.Supp. 171 (D.C.D.C. | 1958). 


2 - Chief Justice Earl Warren, The Bill of Rights and the 
Military, 37 N.Y.U.L. Rev. 181 (1961); Henderson, Courts- 
Martial and the Constitution: The Original Understanding, 
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account and reconciled insofar as has seemed possible, 
are indicated in the margin. 

12. In sum it appears appropriate, timely and 
necessary to recognize that it may be repugnant to minimal 
requirements of due process, even in the military service, 
for the juridically blind to lead the blind under a 
system or in a particular command accepting this as a 
rule rather than a militarily necessitated exception; 
that the fiat of an appointment of "defense counsel", 

a military commission, a presidential appointment or 

even an act of the Congress cannot itself satisfy the 
demands of the Sixth Amendment that in all criminal 
prosecutions the accused is to have the assistance of 
counsel for his defense; that this assistance of counsel, 
however adaptably we may interpret the term in view of 
military expediency, cannot be constitutionally debased 

to mean the substantial absence of any legal assistance, 
the mere shell or shadow of counsel or no more than a 
semantic illusion; and that the military service in these 
respects may not be considered a constitutionally uninhabitable 
wasteland beyond even the scan of the Great Writ where the 


court is powerless to reach out a protective hand. 


a 
Continued 2- 71 Harv. L.Rev. 293 (1957); Avins, Accused's 
Right to Defense Counsel Before a Military Court, U.Det. L.J. 
21 (1964); Cf. Wiener, Courts-Martial and the Bill of Rights, 
72 Harv-L.Rev. 1 (1958). 
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13. That by reason of the violation of peti- 
tioner's constitutional rights the special court-martial 
acted without jurisdiction; that petitioner was at the 
time of the hearing and the granting of the writ of 
habeas corpus illegally detained and deprived of his 
liberty contrary to the Constitution of the United | 
States and that he was and is entitled to discharge: 
from such detention by writ of habeas corpus. 

ORDERED; That the petitioner is discharged 
from confinement. 


Dated this lst day of October, 1965. 


A. Sherman Christensen 
UNITED STATES DISTRICT JUDGE 
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i  —————— 


LL 


IN THE UNITED STATES COURT OF APPEALS 
FCR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,764 


ROBERT G. GALLAGHER, 


Appellant, 


Ve 


Hon. ROBERT E. QUINN, Chief Judge, 
Hon. HOMER FURGUSON and Hon. PAUL J. 
KILDAY, Judges of the United States 
Court of Military Appeals, et al., 


Appellees. 


ON APPEAL FROM AN ORDER OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT CF COLUMBIA 


JOHN W. DOUGLAS, 
Assistant Attorney General, 


2 DAVID G. BRESS 
FILED JAN 1 @ 7966 United States Attorney, 


United States Court of Appeals 


for the District of Columbia Circuit 


MORTON HOLLANDER , 
RICHARD S. SALZMAN, 


Attorneys 
Department of Justice 
Washington, D.C. 20530. 


QUESTIONS PRESENTED 
Under 10 U.S.C. 867(b), the United States Court of 
Military Appeals must hear appeals in all court-martial cases 


affecting general or flag officers, but has discretionary or 


permissive appellate jurisdiction over cases involving mili- 
tary personnel of all other ranks “on petition of the accused 
and on good cause shewn." The Court of Military Appeals, in 
the exercise of its discretion, declined to review appellant's 
(then Pfc. Gallagher) court-martial conviction on his fediure 
$0 show "goed cause." In appellees! opinion, the following 
questions are presented: 

1. Whether the district court has jurisdictien to 
issue a writ of mandamus to compel the United States Court 
of Military Appeals to hear appellant's case. : 

2. Whether, in view of appellant's failure to attempt 
other statutery remedies available to afford him relief, this 
is a proper case for mandamus in any event. 

3. Assuming, arguendo, the existence in the district 
court of mandamus jurisdiction over the Court of Military 
Appeals, did the latter court. err in rejecting appelant's con- 
tention that the review provisions ef 10 U.S.C. 867(b) denied 
him due process of law. 


Questions presented 
Counterstatement of the case 


Introduction 

Background 9-9-9 nner nnn 
Proceedings before the Court of 

Military Appeals 

Proceedings'in the district court 


Statutes involved- 


The district court lacks jurisdiction to grant 
relief in the nature of a writ ef mandamus di- 
rected to the United States Court of Military 
Appeals. It therefore properly dismissed appel- 
lant's petition for such relief 


1. The district court has no mandamus juris- 
diction over the United States Court of 
Military Appeals 

2. Mandamus is not appropriate im the circum- 
stances presented here----—~ - 

3. A mandatory injunction for the Secretaries 
of Defense and Army was also not proper 


The Court ef Military Appeals correctly up- 
held Article 67(b) as constitutional 

2. This Court should not re-examine the 
decision of the Court ef Military Appeals---- 


Conclusion-<-<-- 99-99 nnn nnn nnn awoce---- 


| Page 
Cases; i 


Alley v. Chief, Finance Center, United | 
States Army, 167 F. Supp. 303 (S.D. Ind.)-------- 39 


Ashe v. McNamara, C.A. 1, No. 6580, 
decided December 14, 1965---------------------- : 


Bolling v. Sharpe, 347 U.S. 497 
Brown v. Royall, 81 F. Supp. 767 (D.D.C.); 
affirmed (C.A-D.C. ), not reported, 
certiorari denied 339 U.S. Q5 Owner nnn nnn 20, el, 24 
Burns v. Ohio, 360 U.S. 252-<---99--- nnn -- 30 
Burns Ve Wilson, 346 U.S. 137----12,14,16,29,23,37438,39 
Carter v. McClaughry, 183 U.S. 365 3 
Currin v. Wallace, 306 U.S. le---------- nn = 


Detroit Bank v. United States, 
317 U.S. 337 


Dickinson vy. Davis, 245 F.2d 317 


(C.A. wry a Sn = 


District of Columbia v. Clawans, 
300 U.S. 617-99 rrr or sry 


AES of getmbia v v. Brooke, 


Ne a ae = 


Douglas v. California, : | 
372 UeS. 353-------------- nanan -- 


Ex parte Quirin, 317 U.S. 39-a-nneennn annem 


(142) 


Page 


# Fowler v. Wilkinson, 
353 U.S. 583 ---- nnn nn rrr nnn nnn 14 223,38. 


#* Goldstein v. Johnson, 87 U.S. App. 
D.C. 159, 184 F. 2a. she; certiorari deni 
3h0 U.S. 879 a T #93,19,20,23,2% 


Griffin v. Illinois, 
351 U.S. l2------ 9 nnn ner women nnn nn eee 30 


* Gusik v. Schilder, 
340 128: 


Harmon v. Brucker, 
355 U.S. 597 


Hiatt v. Brown, 
339 U.S. 103 


Hili v. U.S. ex rel. Weiner, 
300 U.S. 105 


Humphrey v. Smith, 336 U.S. 695 
In re Yamashita, 327 U.S. 1------------------------ 18,19 


Sas McElrey, 167 F. Supp. 257 


Lane v. Brown, 372 U.S. 477 
McGowan v. Maryland, 366 U.S. 420 


Mesa Microwave, Inc. v. F.C.C., 105 U.S. 
App. D.C. 1, 262 F.2d 725 


Ogden Ve Zuckert, 111 U.S. App. D.C. 398, 
298 F.2d 312 


Orloff v. Willoughby, 345 U.S. 83 
Reed v. Franke, 297 F.2d 17 (C.A. 4) 
* Shaw v. United States, 93 U.S. App. D.C. 
300, 209 F.2d 811------------------------=---= 22,2439 


(iv) 


Smith v. United States, 333 F.2d 70 
(C.A. 10) 


Steward Machine Co. v. Davis, 301 U.S. 548 


Stock v.. Department of the Air Force, 
186 F.2d 968 (C.A. 4) ----------------------- = 2 92. 


Sunshine Anthracite Coal Ce. v. Adkins, 
310 U.S. 1 


Swisher v. United States, 239 F. Supp. 182 
(W.D. Mo.) 


United States v. Bitty, 208 U.S. 393 


United States ex rel. Jump v. Ickes, 73 App. 
D.C. 141, 117 F.2d 769 


United States v. Gallagher, 15 U.S.C.M.A. 391, 
35 C.M.R. 363 


United States v. 


11 C.M.R. 77 


United States v. Heinze, 218 U.S. 532 


United States v. Hooper, 9 U.S.C.M.A. 637, 
26 C.M.R. 417, 11 U.S.C.M.A. 128, 
28 C.M.R. 352 


* Wales v. Whitney, 
114 U.S. 564 ------------ nnn xh 219,21, 2h 


Welchel v. McDonald, : 
340 U.S. 122 areata eee en eae == 19 


* Williams v. Heritage, 323 F.2d 731 (C.A. 5); 
certiorari denied, 377 U.S 


Constitution and Statutes: 


United States Constitution: 
Article I, Sec. 8, Cls. 12 and 14 
Amendment Five 
Amendment Fourteen 


Administrative Procedure Act, 5 U.S.C, 1001 ff>: 
5 U.S.C. 1001 (2) 
5 U.S.C. 


Criminal Appeals Act, 32 Stat. 426, 
as amended, 18 U.S.C. 3731 


District of Columbia Code: 
Section 11-773 
Uniform oe of Military Justice, 10 U.S.C. 801 ff.: 


10 U.S.C. 816 
25(c) (1); 10°U.S.C. 825(c) (1) 
26, 10 826 


a 


40 U.S.C. 
10 U.S.C. 928 


10 U.S.C. 1552 and 1553 

28 U.S.C. 1331 and 1332 

Revised Statutes § 1342, A.W. 108 

1 Stat. 96 and 121 

2 Stat. 367 

62 Stat. 637-639, Articles of War 50h 
and 53 


Miscellaneous: 


Federal Rules of Civil Procedure, Rule 816 

H.R. Rep. No. 491, 8lst Cong., 1st Sess. 

40 Opinions of the Attorney General 504 

Sen. Rep. No. 486, 81st Cong., 1st Sess. --------- --- 


¥” Cases or authorities chiefly relied upon are marked by 


- asterisks. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT Of COLUMBIA CIRCUIT 


No. 19,764 


ROBERT G. GALLAGHER, 
Appellant 


ve. 


Hon. ROBERT E. QUINN, Chief Judge, Hon. HOMER 
FURGUSON and Hon. PAUL J. KILDAY, Judges of the 
United States Court of Military Appeals, Hon. 
ROBERT S. McNAMARA, Secretary of Defense, and 
Hon. STANLEY R. RESOR, Secretary of the Army, 


| 
Appellees. 


ee | 
ON APPEAL FROM AN ORDER OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 
1. Introduction. 

While serving as a private in the United States army, 
appellant Robert G. Gallagher was convicted of robbery by a 
general court-martial. That conviction was affirmed in due 
course by a board of review in the office of the Judge Advo- 
cate General of the Army. The United States Court of Military 
Appeals, a civilian tribunal having jurisdiction to review the 
board of review's decision "on petition of the accused and 
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good cause shown," 10 U.S.C. 867(b)(3), denied Gallagher's 
petition for review. In a petition to that court for recon- 
sideration, Gallagher pointed out that the court is required 
by 10 U.S.C. 867(b)(1) to review all cases involving general 
or flag officers. He contended that the failure to grant 
similar, automatic review in cases involving all other ranks 
worked an unconstitutional denial of due process of law. 
After receiving briefs and hearing oral argument, the Court 
of Military Appeals rejected this contention and denied the 
petition for reconsideration. United States v. Gallagher, 
15 U.S.C.M.A. 391, 35 C.M-R. 363 (J.A. 11-33). 

Gallagher then petitioned the district court for a writ 
of mandamus to compel the Court of Military Appeals to hear 
his case. The lower court dismissed his action for want oe 
jurisdiction and Gallagher now appeals from that dismissal. 
2. Background. 

So that the decisions of the Court of Military Appeals 
and the district court may be appreciated in context, we 
first sketth in fuller detail the undisputed background of 
this case. Appellant Gallagher enlisted in the United 
States Army for a term of three years in September of 1961 


(J.A. 63). While stationed in Germany, then Pfc. Gallagher 


See ——— 


1/ Gallagher also sought, in the alternative, a writ of 
habeas corpus from the district court. Gallagher has not 
appealed from the order of the lower court dismissing this 
portion of his complaint as moot (J.A. 90). 
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was accused--in conjunction with one Pfc. Hughes--of forceably 


stealing about $30.00 in German currency from the person of a 
German citizen (J.A. 69). The charge--violation of Article 
122 of the Uniform Code of Military Justice, 10 U.S.C. 922 : 
(robbery)--was referred to a general court-martial for trial. 
Gallagher admitted striking the German national about the 
head with his fists and pleaded guilty to the lesser included 
offense of assault. He denied taking any money from his 
victim and pleaded not guilty to the robbery charge (J.A. 69). 
Gallagher was tried separately before a court-martial comprised, 
at his own request, of one-third enlisted members. 10 U.S.C. 
825(c)(1). On December 19, 1963, he was convicted as charged 
and sentenced by the general court-martial to a bad conduct 
discharge, to forfeit all pay and allowances, to be confined 
at hard labor for one year, and to be reduced to the lowest 
enlisted grade (J.A. 69). On September 3, 1964, the Secretary 
of the Army suspended and later entirely remitted (J A. | 65) 
the unserved portion of Gallagher's sentence--including the 


2/ A general court-martial is the highest type of military 
rial court. It is composed of at least five members, 

10 U.S.C.. 816, plus a non-voting law officer who must be an 
experienced lawyer, admitted either to the bar of the highest 
court of a State or of a federal court, 10 U.S.C. 826. Both 
the trial counsel (prosecutor) and defense counsel must also 
be lawyers, 10 U.S.C. 827, and accordingly Gallagher was re- 
presented by assigned counsel. 


3/ Under Article 128, U.C.M.J., the crime of assault also 
encompasses a battery. 10 U.S.C. 928. 
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bad conduct discharge--upon Gallagher's voluntary request 
for restoration to duty so he could “earn an honorable dis- 
charge" upon a rehabilitation program established by Army 
Regulations (J.A. 71, 72-75). On August 27, 1965, Gallagher 


was released from active service as a specialist, 4th class 


(equivalent to corporal), with an honorable discharge. 


Gallagher's conviction was affirmed by the officer who 
convened the court-martial and, on February 8, 1964, the 
record of trial was forwarded in due course to the Judge 
Advocate General for the automatic review by a board of re- 
view required under 10 U.S.C. 866 (J.A. 70). ‘The board of 
review affirmed Gallagher's sentence as modified by the 
Secretary of the Army (J.A. 12). 

3. Proceedings before the Court of Military Appeals. 

Following the affirmance by the board of review, Gallagher 
petitioned the Court of Military Appeals to review his case. 
That court denied his petition. Gallagher then petitioned 


4/ Gallagher's discharge papers appear at J.A. 63. They do 
not reflect his court-martial conviction and indicate only 
"259 days lost under 10 U.S.C. from 19 Dec thru 2 Sep 64. 


Gallagher's initial petition to the Court of Military 
Appeals asserted, in substance, ineffective assistance of 
counsel. Gallagher's counsel had also defended his co- 
accused, Pfc. oy. dal: a separate, prior general court- 
martial (J.A. 69). Gallagher asserted that this denied him 
due process of law because it precluded counsel (continued) 
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for reconsideration of that denial on a new ground. He 
urged that the statutory provision for automatic review 

by the Court of Military Appeals of all cases involving 
general and flag officers denied him due process of law, 
since he, in common with all other ranks, could only peti- 
tion for discretionary review. 10 U.S.C. 867(b)(1) and (3). 
Gallagher contended that the statute was unconstitutional © 
because discriminatory, and that the Court must there- . 


fore review automatically all convictions. 

On May 21, 1965, the Court of Military Appeals rejected 
this contention and denied the petition fer reconsidera- 
tion in an opinion styled United States v. Gallagher 
15 U,S.C.M.A. 391, 35 C.M.R. 363 (J.A. 11-33). Writing for 


5/ (cont'd) from raising the defense that Hughes alone was 
guilty of the robbery. The government's responding papers 
challenged this contention by pointing out (1) that es 
Was tried first, separately and convicted of larceny; (2) 
that Hughes was then called as a witness by Gallagher's 
counsel and did testify at Gallagher's trial, and (3) that 
in his testimony, Hughes accepted entire responsibility 
for the theft, stating that he took the waiiet in question 
without Gallagher's knowledge. Hughes’ testimony expressly 
purported to exonerate Gallagher from responsibility for the 
mee (Gallagher had pleaded guilty to assaulting the vic- 
tin. - 
Gallagher also based his initial petition for review on 
the ground that his defense counsel failed to call character 
witnesses in his behalf at the sentencing portion of the court- 
martial, that is, after his guilt had been determined. The 
government's responding affidavits stated, in substance, 
that the defense counsel decided against doing so upon learn~ 
ing that the prosecution had higher ranking witnesses who 
would give testimony unfavorable to Gallagher in rebuttal. 

The foregoing material is from the records of the Court 
of Military Appeals in this case, Docket No. 18,212 in that 
court. 
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the court, Judge Kilday traced the antecedents of the — 
challenged provision to pre-Constitutional days, and noted 
that it had been re-enacted by Congress repeatedly since 
those times. ‘The opinion went on to point out that auto- 
matic review of all sentences affirmed by boards of review 
(nearly 5,000 annually) would be an impossible task for the 
Court of Military Appeals and that, as a practical matter, 
the requirement for review of all cases involving general 
and flag officers had no effect on "good cause" petitions 
(such as Gallagher’s) because of the rarity of such cases 
(two since the SoC of review by the Court of 
Military Appeals in 1951). The court concluded that Con- 
gress' placement of cases involving generals and flag 
officers in a separate, mandatory review category was 2 
permissible classification which did not deny appellant 
due process of Jaw. 

4, Proceedings in the district court. 

On June 3, 1965, Gallagher petitioned the district court 
for a writ of mandamus to compel the Court of Military Appeals 
to hear his case (J.A. 1). Alternatively, petitioner asked 
the lower court to issue a writ of habeas corpus to in- 
quire into the cause of his detention in the Army. The govern- 
ment moved to dismiss the petition for lack of jurisdiction. 


TT, 11 C.M.R. 773 and 


gf United States v. Grow, 3 U.S.C.M.A. 
ted States v. Hooper, 9 U.S.C.M.A. 637, 26 C.M.R. 417, 
wS.C.MeAe 1285 eMR. 352. 
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The government's motion urged (1) that mandamus was not 


- | 
available to attack collaterally a court-martial sentence, 


citing, inter alia, this Court's decision to that effect 
in Goldstein v. Johnson, 87 U.S. App. D.C. 159, 160, 

184 F.2a 342, 343, certiorari denied, 340 U.S. 879, and 

(2) that habeas corpus jurisdiction was similarly lack- 

ing because Gallagher was stationed at Fort Sill, dcla- 

homa, beyond the reach of the district court (J.A. 54). 

Qn September 24, 1964, the district court dismissed 
for want of jurisdiction that portion of Gallagher's peti- 
tion seeking relief in the nature of a mandamus (5.A. 88). 
In the same order, the court dismissed as moot the : 
alternative request for a writ of habeas corpus. (as we 
noted above, p. 4 , Gallagher had been honorably dis- 
charged from the Army a month previous, on August 27, 1965, 
J.A. 63). Gallagher limits his appeal to this Court solely 
to the dismissal of his petition for a writ of mandamus 
(J.A. 90, Appellant's brief, p. 8). | 


STATUTES INVOLVED 


The relevant provisions of the Uniform Code. of Military 


Justice, 10 U.S.C. 801 et seq., as amended, provide: 


10 U.S.C. 867 (Art. 57, U.C.M.J., Review by the 


Court of Military Appeals) : 


(a) (1) There is a Court of Military Appeals, 
located for administrative purposes in the Depart- 
ment of Defense. The Court of Military Appeals 
consists of three judges appointed from civil life 
by the President, by and with the adyice and consent 
of the Senate, for a term of fifteen years. Not 
more than two of the judges of that court may be 
appointed from the same political party, nor is any 
person eligible for appointment to the court who is 
not a member of the bar of a Federal court or of the 
highest court of a State. Each judge is entitled to 
a@ salary of $33,000 a year and is eligible for re- 
appointment. The President shall designate from 
time to time one of the judges to act as Chief Judge. 
The Court of Military Appeals may prescribe its own 
rules of procedure and determine the number of judges 
required to constitute a quorum. A vacancy in the 
court does not impair the right of the remaining 
judges to exercise the powers of the court. Upon 
his certificate, each judge is entitled to be paid 
by the Secretary of Defense (1) all necessary 
traveling expenses, and (2) his reasonable mainte- 
nance expenses, but not more than $15 a day, incurred 
while attending court or transacting official busi- 
ness outside the District of Columbia. 


(2) The terms of office of the three judgea 
first taking office after February 28, 1951, expire, 
as designated by the President at the time of nomina- 
tion, one on May 1, 1956, one on May 1, 1961, and one 
on May 1, 1966. The terms of office of all successors 
expire 15 years after the expiration of the terms for 
which their predecessors were appointed, but any judge 
appointed to fill a vacancy occurring before the expira- 
tion of the term for which his predecessor was appoint- 
ed may be appointed only for the unexpired term of his 
predecessor. 


abana 


(3) Judges of the Court of Military Appeals 
may be removed by the President, upon notice and hearing, 
for neglect of duty or malfeasance in office, or for 
mental or physical disability, but for no other cause. 


(4) If a Judge of the Court of Military Appeals 
4s temporarily unable to perform his duties because of 
illness or other disability, the President may designate 
a judge of a United States Court of Appeals to oe the 
office for the period of disability. 


(b) The Court of Military Appeals shall review the 
record in-- 


(1) all cases in which the sentence, as affirmed 
by a board of review, affects a general or flag office or 
extends to death; 


2) all cases reviewed by a board of See 
which the Judge Advocate General orders sent to cane 
Court of Military Appeals for review; and 


all cases reviewed by a board of es 
in which, upon petition of the accused and on good cause 
shown, the Court of Military Appeals has granted a re- 
view. 


(c) The accused has 30 days from the time when he 
is notified of the decision of a board of review to 
petition the Court of Military Appeals for review. The 
court shall act upon such a petition within 30 days of 
the receipt thereof. 


(d) In any case reviewed by it, the Court of 
Military Appeals may act only with respect to the find- 
ings and sentence as approved by the convening authority 
and as affirmed or set aside as incorrect in law by the 
board of review. In a case which the Judge Advocate 
General orders sent to the Court of Military Appeals, 
that action need be taken only with respect to the issues 
raised by him. In a case reviewed upon petition of the 
accused, that action need be taken only with respect to 
issues specified in the grant of review. The Court of 
Military Appeals shall take action only with reMec’ to 
matters of law. 


(e) If the Court of Military Appeals sets ere the 
findings and sentence, it may, except where the setting 
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aside is based on lack of sufficient evidence in the 
record to support the findings, order a rehearing. 

If it sets aside the findings and sentence and does not 
order a rehearing, it shall order that the charges be 
dismissed. 


(f) after it has acted on a case, the Court of 
Military Appeals may direct the judge Advocate General 
to return the record to the board of review for further 
review in accordance with the decision of the court. 
Otherwise, unless there is to be further action by the 
President or the Secretary concerned, the Judge Advocate 
General shall instruct the convening authority to take 
action in accordance with that decision. If the court 
has ordered a rehearing, but the convening authority 
pees a rehearing impracticable, he may dismiss the 
charges. 


(g) * * *. 
10 U.S.C. 871 (Art. 71, U.C.M.J., Execution of 


sentence; suspension of sentence) : 


(a) No court-martial sentence extending to 
death or involving a generai or flag officer may be 
executed until approved by the President. He shall 
approve the sentence or such part, amount, or commuted 
form of the sentence as he sees fit, and may suspend 
the execution of the sentence or any part of the 
sentence, as approved by him, except a death sentence. 


= & * 


10 U.S.C. 876 (art. 76, U.C.M.J., Finality of 


Proceedings, findings, and sentences) : 


The appeliate review of records of trial provided 
by this chapter, the proceedings, findings, and sentences 
of courts-martial as approved, reviewed, or affirmed as 
required by this chapter, and all dismissals and dis- 
charges carried into execution under sentences by courts- 
martial following approval, review, or affirmation as re- 
quired by this chapter, are final and conclusive. Orders 
publishing the proceedings of courts-martial and all 
action taken pursuant to those proceedings are binding 
upon all departments, courts, agencies, and officers of the 
United States, subject only to action upon a petition for 
anew trial as provided in section 873 of this title 
(article 73) and to action by the Secretary concerned as 
provided in section 874 of this title (article 74), and 
the authority of the President. 
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SUMMARY OF ARGUMENT 
i 

1. In 1950, Congress established the United States 
Court of Military Appeals comprised of three judges drawn 
from civilian life. Congress entrusted that court with 
jurisdiction to review decisions of courts-martial and 
commanded that the decisions of the Court of Military 
Appeals be treated as "final," "conclusive" and "binding" 
on all other courts of the United States, 10 U.S.C. 867 
and 876. In the case at bar, in the exercise of the dis- 
cretionary appellate jurisdiction which Congress vested 
in it, the Court of Military Appeals declined to review 
appellant's court-martial conviction on his failure to 
show "good cause" for such review. 10 U.S.C. 867(b) (3). 
Contending that the court's refusal to review his case was 
a@ denial of due process of law because that court must re- 
view all court-martial sentences affecting general or flag 
officers, 10 U.S.C. 867(b)(1), appellant petitioned the dis- 
trict court for a writ of mandamus to compel the Court of 
Military Appeals to hear his case. The district court dis- 
missed appellant's petition for want of jurisdiction. This 
dismissal was correct. It is well settled that, save in 
circumstances (not present in this case) where release from 
confinement is sought in a proceeding for habeas corpus, 


the federal civil courts are without jurisdiction over 


= skh = 


military tribunals. Burns v. Wilson, 346 U.S. 137; Gusik 


v. Schilder, 340 U.S. 128; Wales v. Whitney, 114 U.S. 564; 
Goldstein v. Johnson, 87 U.S. App. D.C. 159, 184 F.2d 342, 


certiorari denied, 340 U.S. 8793; Stock v. Department of the 
Air Force, 186 F.2d 968 (C.A. 4). 

2. Moreover, mandamus is an extraordinary remedy avail- 
able only when the need is compelling and in the absence of 
other modes of redress. Here, appellant has another avenue 
of relief open to him. Under 10 U.S.C. 1552, the Board 
for the Correction of Military Records has authority both 
to correct appellant's court-martial records and to award 
him back pay, should either or both actions be warranted. 
Appellant has failed to attempt, not to say exhaust, this 
remedy established by Congress. Relief in the nature of 
mandams is clearly inappropriate in these circumstances. 


<r 

1. Because the lower court's dismissal for lack of 
jurisdiction was plainly required, this Court should not 
pass on the merits of the appeal. If the Court reaches 
that issue, however, we think the decision of the Court of 
Military Appeals the correct one. The requirement that all 
court-martial sentences affecting general and flag officers 
be approved by superior civilian authority before being 
carried into execution is deeply rooted in American history 


and practice. Even before the adoption of the Constitu- 
tion, the Continental Congress insisted on a right of 
prior approval before execution of any such sentence. The 
First Congress adopted that practice and the Ninth Congress 
transferred this duty to the President, where it remains 
to this day under the Uniform Code of Military Justice. 

10 U.S.C. 871. There is nothing irrational in the 
Congressional policy that, before persons placed by the 
civilian authority in extremely sensitive, responsible and 
demanding office be removed or otherwise affected by their 
military peers sitting in ceurts-martial, such sentences 
be re-examined by independent civilian authorities. Nor 
was it unreasonable for Congress, when creating a new 
civilian court te review courts-martial, to require that 
tribunal to assist the President by also reviewing all 
courts-martial sentences affecting general and flag offi- 
cers. Congress has wide scope to make legislative classi- 
fications so leng as they are not arbitrary or capricious 
and rest upon a rational basis. The requirement for auto- 
matic review of sentences of general and flag officers by 
the Court of Military Appeals is within that scope of 
permissible classification. Moreover, such cases are 
extremely rare and do not materially detract from the 


likelihood of a grant of discretionary review by the court 
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in a case in which "good cause" is shown. The result which 


appellant would ihave this Court reach--automatic review of 
all courts-martial--would be self-defeating. The large 
number of such cases (circa 5,000 annually) could not be 
handled effectively by the three-judge Court of Military 
Appeals. Acceptance of appellant's contentions would thus 
in practice eliminate all meaningful, appellate review of 
courts-martial. 

2. Appellant's constitutional arguments were given 
full hearing by the Court of Military Appeals. That court 
rejected his contentions for reasons which we believe 
persuasive. Iniaddition, we respectfully submit that-- 
at most--this Court may not re-examine that decision except 
to ascertain whether the court dealt fully and fairly with 
the questions raised and whether the military proceedings 
were void for absolute want ef pewer. Under the controlling 
Supreme Court cases, such is the limit ef review by federal 
courts over courts-martial even in habeas cerpus preceed- 
ings. Burns v. Wilsen, 346 U.S. 137. Fowler v. Wilkinson, 
353 U.S. 583. Since it is clear that the actien of the 
Court of Military Appeals satisfied both those conditions, 
this Court may not submit its own judgment on the merits for 
that rendered by the Court of Military Appeals. See also, 
Williams v. Heritage, 323 F.2d 731, 732 (C.A. 5), certiorari 
denied, 377 U.S. 945; Dickinson v. Davis, 245 F.2d 317, 

320 (C.A. 10). 
ao < 


ARGUMENT 

Under Article 67(b) of the Uniform Code of Military 
Justice (10 U.S.C. 867(b)), Congress required the United 
States Court of Military Appeals to review the record of 
all court-martial cases in which the sentence, as affirm- 
ed by a board of review, affects a general or flag offi- 
cer. The same article gives that court discretionary 
appellate jurisdiction over all other cases reviewed by 
@ board of review, "upon petition of the accused and for 
good cause shown." The Court .of Military Appeals has 


held these provisions not to deprive appellant of due 


process of law. We submit that that decision is correct, 
and address ourselves to it fully in Point II of our 
brief, p. 27 » infra. This Court need not, and in our 
view should not, reach that issue, however. The court 
below properly dismissed the action for lack of juris- 
diction to grant relief in the nature of a writ of manda- 
mis directed to the judges of the Court of Military 
Appeals. We turn first to this threshhold jurisdictional 


question. 


I 


THE DISTRICT COURT LACKS JURISDICTION TO GRANT 
RELIEF IN THE NATURE OF A WRIT OF MANDAMUS DI- 
RECTED TO THE UNITED STATES COURT OF MILITARY 
APPEALS. IT THEREFORE PROPERLY DISMISSED APEL- 
LANT'S PETITION FOR SUCH RELIEF. 


i. The district court has no mandamus jurisdiction 
over the United States Court of Military Appeals. 


The ultimate issues before the court are two: First, 
whether the district court has jurisdiction to issue an 
order in the nature of mandamus to the United States Court 
of Military Appeals; if so, then, secondly, whether such 
relief was appropriate in this case. The court below dis- 
missed Gallagher's petition for want of jurisdiction with- 
out reaching the second question. We submit, on the 
basis of decisions of the Supreme Court and this Court, 
that the dismissal was correct. We also show that, in any 
event, this was not a proper case for mandamus. 


The Supreme Court has pointed out that military juris- 


prudence exists "separate and apart from" the law applied 


in the federal civil courts and that supervisory power 

over courts-martial was not placed by the Framers of the 
Constitution in the hands of the civilian courts but rather 
vested in Congress. Burns v. Wilson, 346 U.S. 137, 140. 
The reason for so doing, the Court explained, was that the 
rights of men in the Armed Forces must necessarily be 


balanced against certain overriding demands of discipline and 
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and duty inherent in their military role. The Framers 
entrusted the striking of this balance to the legislative 
branch. The Congressional directives in this regard are 
the Uniform Code of Military Justice and its predecessors-- 
the Articles of War and the Articles for the Governnent of 
the Navy. Ibid. : 

In the Articles of War, Congress had directed that the 
review of courts-martial by certain appellate tribunals 
then existing in the office of "The Judge Advocate General 
was "final," "conclusive," and "binding" on all eee! 
Recognizing that courts-martial are "tribunals over which 
the civil courts have traditionally exercised no power of 
supervision or review," The Supreme Court ruled in Gusik v. 
Schilder, 340 U.S. 128, 132, that "these tribunals [operate] 
in a self-sufficient system, save only as habeas corpus was 


available to test their jurisdiction in specific cases." 


(Emphasis added.) This was a reiteration of the rule, 


%, The Constitution gives the Congnees specific authority 
fo) 


raise and support Armies" and “fo make Rules for the 
Government and Regulation of the land and naval forces. 
Art. I, Sec. 8, Cls. 12 and 14. 


8/ Articles of War 50h and 53, 62 Stat. 637-639. 


The reason for the very narrow limitation of the civil 
courts was succinctly summarized in Orloff v. Willoughb 
345 U.S. 83, 94: “The military constitutes a Specialized 
community governed by a separate discipline from that of 
the civilian. Orderly government requires that (continued) 
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applicable to all types of military courts, stated in 
In re Yamashita, 327 U. S. 1, 8: "Congress has conferred 
on the courts no power to review their determinations 
save only as it has granted judicial power 'to grant writs 
of habeas corpus for the purpose of an inquiry into the 
cause of restraint of liberty.' 22 

That the authority of the federal courts to inquire 
into matters before military tribunals is limited and is 
ancillary to their habeas corpus jurisdiction is a long- 
standing concept. It obtained equally under earlier ver- 
sions of the Articles of War. The leading case is Wales v. 
Whitney, 114 U.S. 564, in which the Supreme Court affirmed 
a decision of the Supreme Court of the District of Columbia 
(15 D.C. 38) refusing to inquire into the propriety of a 


¢ / the judiciary be as scrupulous not to interfere with 
egitimate Army matters as the Armymst be scrupulous not 
to intervene in judicial matters." 


10/ In re Yamashita concerned "military commissions," 
which, Like courts-martial, were established under the 
Articles of War. They had jurisdiction over enemy aliens 
for the trial of offenses against the law of war. See 
also Ex Parte Quirin, 317 U. S. 39. 


court-martial where the accused was not in actual custody. 
In that opinion, the Supreme Court stated unequivocally 
that (114 U.S. at 570): 


* * * [NJeither the Supreme Court of the District 
nor this court has any appellate jurisdiction over ‘the 
naval court-martial, nor over offences over which such 
a court has power to try. Neither of these courts is 
authorized to interfere with it in the performance of 
its duty, by way of writ of prohibition or any order of 
that nature. The civil courts can relieve a person 
from imprisonment under order of such court only by 
writ of habeas corpus, and then only when it is made 
apparent that it proceeds without jurisdiction. If 
there is no restraint there is no right in the civil 
courts to interfere. The power then extends no fur- 
ther than to release the prisoner. It cannot remit a 
fine, or restore to an office, or reverse the judgment 
of a military court. Whatever the effect the deci- 
sion of the court may have on the proceedings, orders, 
or judgment of the military court, is incidental to the 


order releasing the prisoner. Of course, if there is 

no prisoner to release, if there is no custody to be 

discharged, if there is no such restraint as requires 
court has no power to inter- 


release, then the civi Pp 

ere wi e military cour or other tribunal over 
which it has no appellate jurisdiction. (Emphasis 

ai e q 


The rule of Wales v. Whitney is the law today. This is 
made abundantly CORE Gs only by more recent pronouncements 
of the Supreme Court, but additionally by square holdings 
of this Court and of the Court of Appeals for the Fourth 
Circuit. Thus, in Goldstein v. Johnson, 87 U.S. App. D.C. 
159, 184 F.2d 342, certiorari denied, 340 U.S. 879, appellant 


1l/ §E.g., Burns v. Wilson, supra; Welchel v. McDonald, 340 
U.S. 122, 126; Hiatt v. Brown, 339 U.S. 103; Hump y v. Smith, 
336 U.S. 695; and In re Yamashita, supra. 
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12/ 
sought a mandatory injunction and a declaratory judgment 


to set aside his court-martial conviction for fraudulent 
enlistment under which he had been sentenced to discharge 
from the service. The district court dismissed the suit 
for want of jurisdiction. This Court (per Clark, Bazelon 
and Washington, JJ.) affirmed that dismissal, stating it 
to be (emphasis supplied) “equally well settled that in 
the absence of sical confinement the courts cannot 
interfere with nor in any way review court-martial proceed- 
ings." The Court directly supported that conclusion by 
quoting the discussion set out above from Wales v. Whitney, 
87 U.S. App. D.C. at 160, 184 F.2d at 342. 

Again, in Brown v. Royall, 81 F. Supp. 767 (D.D.C.), 
plaintiff, a former army officer, sought.a declaration that 
a general court-martial lacked jurisdiction to try hin. 
Relying directly upon and quoting from Wales v. Whitney, 
supra, the district court dismissed the suit for lack of 
jurisdiction because plaintiff was not in confinement. 

See 81 F. Supp. at 770. This Court affirmed without 
Ginsces and the Supreme Court denied certiorari, 339 U.S. 
952. 


12/ Writs of mandamus per se have been abolished. Such 
relief is now available by motion. Fed. R. Civ. P. 81(b). 


1/ eo Goldstein v. Johnson, 87 App. D.C. 159, 160, 184 
a 2; 
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The Fourth Circuit, too, arrived at the same result 


via the same route. In Stock v. Department of the Air Force, 
186 F.2d 968, Major Stock sought an injunction restraining the 
Secretary of the Air Force from carrying out a court-martial 
sentence dismissing him from the service. The court of 
appeals affirmed the district court's dismissal of the action. 
In so doing it, too, relied on and quoted from Wales v. Whitney, 
supra, for its conclusion that, except as habeas corpus is 
available, the civil coe have no jurisdiction to interfere 
with military tribunals. 

While the cases discussed above were decided under the 
Articles of War, Congress carried over the requirement that 
the decision of the highest military court is "final" and 
"binding" on all other courts into Article 76 of the Uniform F 
Code of Military Justice, 10 U.S.C. 876. The Senate ee 
makes clear that (emphasis added): 


This article [76] is derived from AW 50(h) 
and is modified to conform to terminology used 


in this code. Subject only to a poten for a 
writ of habeas corpus edera. our ro- 
vides for e finali of court a ro 

ce 8 an Ss. 


14/ The Fourth Circuit also cited Brown v. Royall, supza. 
ee 186 F.2d at 970. 


15/ 10 U.S.C. 876 is set out in full at p,10, supra. 
16/ S. Rep. No. 486, 81st Cong., 1st Sess., p. 32. To the 
Same effect see H.R. Rep. No. 491, 81st Cong., 1st Sess., p.35. 
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Indeed, as this Court has itself stated: "Nothing in the 


Uniform Code confers upon this court or any other court juris- 
diction to review the decisions of the Court of Military 
Appeals." Shaw v. United States, 93 U.S. App. D.C. 300, 301, 
209 F.2d 811, 812. 

Based on the foregoing discussion, we submit that the 
court below correctly concluded that it was without author- 
ity over the Court of Military Appeals. For that reason, it 
quite properly ordered the portion of appellant's petition 
seeking relief in the nature of mandamus dismissed for want 
of jurisdiction (J.A. 88). 

The authority cited by appellant for a contrary result 
does not support him. As we understand his brief, pp. 28-29, 
appellant relies on Harmon v. Brucker, 355 U.S. 597, to estab- 
lish the existence in the district courts of mandamus juris- 
diction over military courts. That reliance is clearly mis- 
placed. Harmon v. Brucker was not concerned with review of 
any decision of the Court of Military Appeals, nor indeed of 
any court-martial or military tribunal whose judgment Congress 
had made "final and conclusive" and "binding upon all depart- 
ments, courts, agencies, and officers of the United States." 
10 U.S.C. 876. It was concerned, rather, with the extra- 
judicial authority of the Secretary of the Army to issue to 
servicemen administrative discharges from the Army under con- 
ditions less than honorable. The case holds that, when the 
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Secretary exceeded his statutory authority, his administra- 
tive action could be challenged in court by an injured party. 
The Court in Harmon did not overturn, sub silentio and ina 
per curiam opinion, the long-standing rule limiting review of 
military courts to habeas corpus proceedings, a rule which the 
Supreme Court had not only restated five terms previous in 
Burns v. Wilson, supra, but also had just reaffirmed within 
the past eight months. See Fowler v. Wilkinson, 353 U.S. 
583, 584. 

Appellant also lists in his jurisdictional statement 
(p. 1)--without later elaboration in his brief--several statu- 
tes purportedly conferring mandamus jurisdiction on the 
district court over the Court of Military Appeals. Appellant 


is in error regarding the effect of those statutes. While 
section 11-306 of the District of Columbia Code confers such 


jurisdiction on that court in other circumstances, as we have 
shown, it is settled that, save by habeas corpus, the United 
States District Court for the District of Columbia has ho 


17/ We are confirmed in this belief by the fact that, in an 
article published in 1962, well after Harmon v. Brucker was 
handed down, the Chief Justice expressed the view that Burns v. 
Wilson was still good law. See Warren, The Bill of Rights and 
the Milit 37 N.Y.U.L. Rev. 182, 106-180. 

Appellant also cites the district court decision Jackson v. 
McElroy, 163 F. Supp. 257 (D.D.C.) for the proposition that he 
could have sued in the district court for "a review of his case 
on the merits." We think the reasoning of that case--which has 
never been followed elsewhere--is erroneous and directly in 
conflict with this Court's decision in Goldstein v. Johnson 
supra. Moreover, Jackson was decided on the merits in (cont'd) 
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jurisdiction over military tribunals. Wales v. Whitney, 
supra; Goldstein v. Johnson, supra; Brown v. Royall, supra. 
Section 1361 of Title 28, U.S. Code, also listed by appellant, 
does not add to the jurisdiction of the court below. Rather, 
that provision does no more than bestow certain aspects of 
mandamus jurisdiction as already exercised by the District 
Court for the District of Columbia upon the other federal dis- 


trict courts. Smith v. United States, 333 F.2d 70 (C.A. 10). 


The "all writs" statute, 28 U.S.C. 1651 (another provision 
mentioned in appellant's jurisdictional statement), only 
authorizes the issuance of writs by the district courts "in 
aid of their respective jurisdictions and agreeable to the 
usages and principles of law." As we developed at some 
length above, pp. 16-22, the district courts have no exist- 
ing jurisdiction over military courts 

which can be aided by that statute and the "usages and 
principles of law" are to the effect that mandamus will not 
issue to military tribunals. See Shaw v. United States, 

93 U.S. App. D.C. 300, 301, 209 F.2d 811, 812. Finally, 
appellant cites Section 10 of the Administrative Procedure 
Act, 5 U.S.C. 1009. As this Court noted in Goldstein v. 
Johnson, 184 U.S. App. D.C. 159, 160, 184 F. 2d 342, 343, by 


a EET enna 


17/ (cont'd) government's favor and plaintiff did not appeal, 
thus precluding review by this Court. In any event, the re- 
lief assertedly available under that case--a declaratory judg- 
ment--has deliberately been rejected by appellant here. 
Appellant's brief, p. 28. 


a) 


5 U.S.C. 1001(a), “The Administrative Procedure Act is 
specifically made inapplicable to court-martial proceed- 


ings." 


2. Mandamus is not appropriate in the circumstances 
presented here. 


In any event, this is clearly not a proper case for man- 
dams. That “extraordinary remedy" is reserved for those 
exceptional circumstances where the "case is clear," "the 
reasons. compelling” and the law provides no other adequate 
relief. Not only, as we demonstrate in Point II, is appel- 
’ lant's case far from clear, the law dees provide this appel- 
lant with other, ample means of redress. 

Appellant has been discharged from the Army with an 
honorable discharge. The maximum relief to which he would 
be entitled, assuming appellant were ultimately to prevail 
on the merits of the appeal he seeks, would be a restoration 
of pay which he had lost during his confinement. (In view 
of his plea of guilty to the crime of assault (J.A. 88)-- 
the propriety of which he does not challenge--appellant is 
hardly entitled to have all reference to his court-martial 
conviction expunged from his military records.) Congress 
has provided a full and complete procedure by which such re- 
lief may be obtained. Under 10 U.S.C. 1552 and 1553, Boards 
for the Correctionof Military Records have full authority 
I8/ Mesa Microwave, Inc. v. F,C,C., 105 U.S. App. D.C. 1, 
2; abe ¥.2d Tas, ‘Tals United States ex rel. J v. Ickes 
73 App. D.c. 141, 1s, 17 F.2d 769, 773. See Ex Parte Fahey, 
332 U.S. 258, 259-260. 
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to correct appellants court-martial records and to grant 
2 


back pay. The record of this case is barren of any sugges- 
tion that appellant has attempted, not to say exhausted, 

this avenue of redress which Congress has deliberately opened 
to deal with problems in the precise nature of those raised 
by appellant. See 40 Ops. Atty. Gen. 504. In these circum- 
stances, it is "the accepted judicial practice of avoid- 

ing the resolution of constitutional issues where an alter- 
native ground for disposing of the case is present." Reed v. 
Franke, 297 F.2d 17, 27 (C.A. 4). Cf. Ogden v. Zuckert, 

Ill U.S. App. D.C. 398, 403, 298 F.2d 312, 317. We there- 
fore submit that relief in the nature of mandams is entirely 
inappropriate in these sincere 


19/ 40 Ops. Atty. Gen. 504, 506-507; 10 U.S.C. 1552(c). 


20/ In Ashe v. McNamara, C.A. 1, No. 6580, decided 
ecember 14, 1965, the First Circuit held that a sailor, 
who had exhausted his administrative remedies under 10 
U.S.C. 1552 to have his assertedly unconstitutionally in- 
posed court-martial sentence changed, could then bring 
suit in the district court to compel the Correction Board 
to act. This decision affords the additional argument 
that mandamus is thus clearly premature in this case 
where appellant has not yet gone to the Correction Board. 
We refrain from making this assertion, however, because 
we think Ashe wrongly decided and mandamus not available 
to review Correction Board action relating to courts- 
martial convictions, such convictions have been made 
So and binding on the courts by Congress. 10 U.S.C. 


3. A mandatory pasence toe for the Secretaries of 
Defense and Army was also not proper. . 


Appellant's final jurisdictional argument is that the 
district court--in the event it would not mandams the 
Court of Military Appeals--should have issued a mandatory 
injunction directing the Secretary of Defense and the 
Secretary of the Army "to expunge from appellant's mi14- 
tary records any and all references to the court-martial 
proceedings" (Brief, p. 29). We think this contention 
is fully answered by our immediately preceding point. The 
respective Service Secretaries can hardly be faulted for 
failing to grant relief to a party who has neither invoked 
the statutory procedures established to obtain such re- 
dress nor, as far as this record indicates, even requested 
such relief from those officials directly. 7 

It 


ARTICLE 67(b) OF THE UNIFORM CODE OF MILITARY 
JUSTICE DOES NOT DENY APPELLANT DUE PROCESS OF 


1. The Court of Military Appeals correctly upheld 
Article 67(b) as constitutional. 


For the reasons we developed in Point I, the district 
court was without jurisdiction to grant appellant's peti- 
tion for relief in the nature of mandamus. The lower court's 
dismissal of the portion of appellant's complaint asking such 
relief--the only action which appellant challenges in this 


Court--was therefore correct. In our view, the decision 
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below should be affirmed on this ground and the Court should 
not pass on the merits of appellant's argument. However, on 
the merits as well, we submit that appellant's position is 
not well taken. 

Appellant challenges the constitutionality of certain 
provisions of Article 67(b) of the Uniform Code of Military 
Justice, 10 U.S.C. 867(b), governing review of courts- 
martial decisions by the Court of Military Appeals. Sec- 
tion (b)(1) of Article 67 directs the Court of Military 
Appeals to consider all cases reviewed by a board of re- 
view--the intermediate appellate tribunal in the military 
court system, 10 U.S.C. 866--in which the sgeenes as 
affirmed affects a general or flag officer. In the 
fifteen-year history of the Court of Military Appeals but 
two individuals have come before that tribunal via this 
tn 

Section (b)(3) of Article 67 is not unlke the grant 


of certiorari jurisdiction to the Supreme Court and 


21/ Mandatory review of death sentences by the Court of 
Military Appeals is also required by that article. That 
provision is not challenged here. 


22/ See note 6, supra, p. 6 . 


| 

this Court's jurisdiction over the District of Columbia 
Court of peo It authorizes the Court of Military 
Appeals to entertain on appeal any other court-martial case 
reviewed by a board of review "on petition of the accused 
and on good cause shown. It is under the jurisdiction 
thus conferred that, save for the two individuals mentioned 
above, all accused dissatisfied with the actions of a board 
of review on their court-martial sentence have been re- 
quired to petition for a further hearing before the Court 
of Military ipsa | 

Appellant challenges the classification for review of 
courts-martial provided by Congress in Article 67. He 
argues that the provision limiting automatic review by the 


Court of Military Appeals to cases involving general and 


23/ See D.C. Code § 11-773. ! 


BY Section (b)(2) of Article 67, 10 U.S.C. 867(b) (2), 
Which governs the certification of appeals by the Judge 
Advocates General, was not questioned by appellant at 
any stage of these proceedings and accordingly is not 
discussed here. | 


2 As of June 30, 1964, 17,659 petitions for review had 

een filed with the Court of Military Appeals under Article 
67(b) (3) since its inception. Of these, the court had to 
that date granted some 1,844, In the year commencing July 1, 
1963, and ending June 30, 1964, the court received 851 peti- 
tions for review, of which it granted 99. No "mandatory" 
cases under Article 67(b)(1) were before the court that year, 
or for that matter, in the three previous years. The fore- 
going information is from the Annual Report of the United 
States Court of Military Appeals for the year ending Decem- 
Ber ay? 1964, pp. 51-52, published pursuant to 10 U.S.C. 

gS). | 
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flag officers violates the Fifth Amendment to the Constitu- 
tion. Relying upon Griffin v. Illinois, 351 U.S. 12, and 
succeeding Supreme Court decisions dealing with limita- 


tions placed upon the right to appeal by aoe of finan- 
2 


cial prerequisites imposed by certain states, appellant 
asserts (Br., p. 18) "that due process and equal pro- 
tection demand that an individual have the identical 
review rights that are accorded other individuals." 

Not only are the cases relied upon immaterial to the 
question at bar (Under the Uniform Code there are no 
financial barriers to appellate review, at least one such 
review is provided automatically of all courts-martial 
cases imposing severe punishment, 10 U.S.C. 866, and 
counsel is provided free to all accused at all stages 
of the proceedings, j10 U.S.C. 870), but the "principle" 
which appellant purports to draw from Griffin was expressly 
rejected in Douglas v. California, 372 U.S. 353. The Court 
there said (372 U.S. at 356-357): 

{I]t is appropriate to observe that a State can, 

consistently with the Fourteenth Amendment, pro- 

vide for differences [in appellate procedures] 


so long as the result does not. amount to a denial 
of due process or an “invidious discrimination." 


Williamson v. Lee Optical Co., 348 U.S. 483, 489, 
Griffin v. Illinois [351 U.S. at] p. 18. Absolute 


is not re eds lines can be and are drawn 
_ we often Sustain oe [emphasis added. | 


26/ Eskridge v. Washington Prison Board, 357 U.S. 214; 
Burns v. Ohio, 360 U.S. 2523 las v. California, 372 U.S. 
353; Lane v. Brown, 372 U.S. a Vv. Was ton 

372 U.S. 487. : 
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The correct standard against which asserted denials of 
"Que process" and "equal protection" must be measured was 
restated recently by Chief Justice Warren, writing for the 
Court in McGowan v. Maryland, 366 U.S. 420, 425: 


Although no precise formula has been developed, the 
Court has held that the Fourteenth Amendment per- 
mits the States a wide scope of discretion in enact- 
ing laws which affect some groups of citizens 
differently than others. The constitutional safe- 
guard is offended only if the classification rests 
wholly on grounds irrelevant to the State's objec- 
tive. State legislatures are presumed to have 
acted within their constitutional power despite the 
fact that, in practice, their laws result in some 
inequality. A statutory discrimination will not be 
set aside if any state of facts reasonably may be 
conceived to justify it. 


The "equal protection" language of the Fourteenth Amendment, 
2 


of course, applies only to the States. The less explicit 
requirements of the Due Process Clause of the Fifth Amendment 
allow the Federal Government at least the same tolerance in 
making legislative classifications as is permitted the States 
under the Potcae 

Many distinctions in the treatment of parties involved 
in the judicial process have been upheld as permissible. 


27/ Bolling v. Sharpe, 347 U.S. 497. 


28/ United States v. Heinze, 218 U.S. 532, 546; Steward Machine 
oS. 548, 584-584; Currin v. Wallace 3 U.S 


0. V. Davis wD. 
T, 14; Sunshine Anthracite Coal Co. v. Adkins 310 U.5 1, 401; 
Detroit Bank v. United States, 317 U.S. 337, 308. 
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For example, the Supreme Court has twice unanimously upheld, over 
the contentions that it violated due process and equal protec- 
tion,the Criminal Appeals Act, 32 Stat. 1246, as amended, 18 
U.S.C. 3731. That Act permits the United States to appeal as 
of right to the Supreme Court in a criminal case where the 
trial court has dismissed an indictment, while the defendant 

4s limited, in the event his motion to dismiss is overruled, 

to review by the court of appeals and then only after trial and 
conviction. United States v. Bitty, 208 U.S. 393, 399-400 
(opinion by Mr. Justice Harlan); United States v. Heinze, 

218 U.S. 532, 545-546 (opinion by Mr. Justice McKenna). Other 
permissible distinctions include statutes levying greater 
punishment for an offense involving the rights and property of 


the United States than for a like offense involving property 
2 


of a private person; imposing different sanctions upon resi- 
dents than upon non-residents of the District of ae for 
failure to comply with the same federal statute; and turn- 
ing the right to a jury trial for certain minor offenses upon 
the size of the penalty imposed upon conviction. Perhaps 
the most familiar distinction concerns the right to bring 
suit in the district court. In a diversity action, a person 
a 
29/ Hill v. U.S. ex rel. Weiner, 300 U.S. 105, 109. 

30/ District of Columbia v. Brooke, 214 U.S. 138, 149-152. 
31/ District of Columbia v. Clawans, 300 U.S. 617, 630. 
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with a claim in excess of $10,000 against a citizen of another 
state may sue in federal court. Another person with a similar 
cause of action--except only that he claims less than $10,000 
in damages--is relegated to the State tribunals. 28 U.S.C. 
1331. Indeed, even where parties would raise the identical 


federal question, only the one seeking recovery of at least 


$10,000 may go into federal court, absent some other statu- 
tory basis for jurisdiction. 28 U.S.C. 1332. 

Turning to the question at bar, the issue is, we submit, 
as the Court of Military Appeals framed it. In enacting 
Article 67(b) and providing for automatic review by that court 
of cases involving general and flag officers and discretionary 
review for all other ranks, did Congress transcend "the limi- 
tation that the classification not be arbitrary or capricious” 
but rather must "rest upon some reasonable difference" (J.A. 
19). We submit that the Court of Military Appeals correctly 
concluded that the classification is a permissible one. 

Its source is not difficult of discovery. It stems from 
the requirement, extant even in pre-Constitutional times, 
that no court-martial sentence applicable to a general offi- 
cer can be carried out without the assent of the highest 
civilian authority. The history of this requirement is! fully 
and carefully traced in the opinion of the Court of Military 
Appeals, to which we respectfully refer the Court (J.A.: 27-30). 
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32/ 
It has been re-enacted by many Congresses on many occasions. 


There is nothing untoward in such a requirement. The military 
responsibilities placed upon general and flag officers must 
often be carried out on the basis of necessarily incomplete 
information pertaining to opposing forces. Success or failure 
is not infrequently dependent upon political rather than 
military considerations. Emotionalism runs high in times of 
stress. Congress! long-standing judgment that, before 
persons required to make difficult decisions in such uniquely 
delicate positions are subjected to punishments imposed by 
their peers sitting in courts-martial, an independent review 
by civilian authority is warranted, cannot be dismissed either 
as unreasonable or irrational. 

Article 67(b)(1) stems directly from that requirement of 
independent Presidential review. The drafters of the Uniform 
Code retained the requirement that the President must give 
his prior approval to the executions of court-martial sen- 
tences affecting general and flag officers. 10 U.S.C. 871(a). 


32/ In 1786, the Articles of War required the approval of the 
Continental Congress before a court-martial sentence affect- 

ing a general officer, inter alia, could be executed. See 
Winthrop, Military Law and Precedents (2nd ed. 1920), p. 972. 
This requirement was initially re ed by the First vongress, 

1 Stat. 96, 121. The Ninth Congress transferred the duty of 
approving courts-martial of general officers to the President, 

2 Stat. 367. 4.W. 65. This requirement of Presidential approval 
was codified into the Revised Statutes, Sec. 1342, A.W. 108, and 
has been continued to date in present Article ce of the Uni- 
form Code of Military Justice, 10 U.S.C. 871(a). 
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In addition, Congress required that all such cases must also 
be scrutinized by the independent Court of Military Appeals, 
a tribunal they were just then creating and which, obviously, 
would develop great expertise in the field of military law. 
It was entirely reasonable, indeed desirable, for Congress to 
provide this assistance to the President. We think this more 
than ample justification for the provision. 

Moreover, the automatic review provisions of Article 
67(b)(1) work no reduction on the likelihood that a "good 
cause" petition will be granted by the Court of Military 


Appeals. Cases involving general and flag officers are rare. 


But two such individuals have come pera the court since its 


establishment nearly fifteen years ago. In actual practice, 
review by the Court of Military Appeals is obtained by de- 
fendants almost without exception on petition for good cause. 
The claims of persons entitled to automatic review do not 
impinge in any meaningful fashion the opportunity of other 
ranks to be heard. Indeed, in the term of court during which 
appellant's petition was denied, as in most terms of the Court 
of Military Appeals, there were no cases involving general or 
flag officers on the court's docket. 


33/ Referring to Article 67(b)(1), the Senate Report stated: 

Automatic review before the Court of Military Appeals is pro- 
vided for all cases which must be approved by the President.” 

S. Rep. 486, 81st Cong., 1st Sess., p. 29. To the same effect 
see H.R. Rep. 491, 81st Cong., 1st Sess., p. 32. 


34/ See note 6 , page © . 
35/ See note 25 , page 29. 
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Finally, the result which appellant demands--automatic 


review of all courts-martial cases--is self-defeating. As 

we pointed out above (p. 6 ), nearly five thousand such cases 
are decided annually. It would obviously be impossible for 
the three-judge Court of Military Appeals to review this num- 
ber of cases each year. The practical result of accepting 
appellant's contentions would thus be to provide the "identical 
review rights" to all individuals, but to make that review 
meaningless. The vast majority of cases would most likely 

be delayed for years, if reached at all. 

To summarize, the appellate review classifications of 
Article 67(b) are deeply rooted in military history and firmly 
supported on a rational basis. Secondly, the mandatory review 
given cases involving general and flag officers does not 
materially restrict the likelihood of a "good cause” peti- 
tion being granted by the Court of Military Appeals. And, 
finally, automatic review of all cases by the Court of Military 
Appeals without regard to "good cause” for such review would 
place a burden on that court which, as a practical matter, 
would defeat the right to all meaningful appellate re- 
examination. We therefore submit that the Court of Military 
Appeals correctly ruled that Article 67(b) did not deny 
appellant due process of law. 


| 
2. This Court should not re-examine the decision of 
the Court of Military Appeals. 


For the reasons we have just outlined, we believe that the 
decision of the Court of Military Appeals is correct. However, 
before this Court even reaches that issue--and entirely aside 
from the question of mandamus jurisdiction--another question 
must be resolved. What is the proper scope of this Court's 
re-examination of questions already considered and adjudicated 
by the Court of Military Appeals? It is apparent from his 
brief that appellant believes de novo review is proper. We 
think not. Even in habeas corpus proceedings, where the dis- 
trict courts have unquestioned jurisdiction to examine into 
impositions of confinement imposed by military courts, the 
scope of review by the civil court is more limited than in civil 
habeas cases. Burns v. Wilson, 346 U.S. 137, 139. Although 
petitioners in Burns v. Wilson were asserting (346 U.S. at 
137) "that they have been imprisoned and sentenced to death 
as a result of proceedings which denied them basic rights 
guaranteed by the Constitution,” the Court nonetheless de- 
lineated the scope of habeas corpus review in very restricted 
terms (346 U.S. at 142): : 

; The military courts, like the state courts, | 

have the same responsibilities as do the federal 

courts to protect a person from a violation of his) 

constitutional rights. In military habeas corpus 

cases, even more than in state habeas corpus cases, 

it would be in disregard of the statutory scheme if 


the federal civil courts failed to take account of! 
the prior proceedings--of the fair determinations 


-37- 


of the military tribunals after all military 
remedies have been exhausted. Congress has pro- 
vided that these determinations are "final" and 
"hinding™ upon all courts. We have held before 
that this does not displace the civil courts’ a 
jurisdiction over an application for habeas 
corpus from the military prisoner. Gusik v. 
Schilder, 340 U.S. 128 (1950). But these prO- 
visions do mean that when a mili ecision 

3 Ty and fa Ww an action 


raised in that application it 1s not open to 
a civil court to e writ 8 
© re-evaluate the evidence. elchel v. 
McDonald, 340 U.S. 122 (1950). (Emphasis added. ) 
The Court concluded that (346 U.S. at 144);"It is the limited 
function of the civil courts to determine whether the military 


have given fair consideration to each of these claims." And, 
in affirming the court of appeals' decision in Burns that the 
writ was properly denied, the Supreme Court criticized that 

court for reconsidering matters to which the military courts 


had previously given careful attention. See 346 U.S. at 137. 

More recently, the Court has again defined the scope of 
habeas review in very limited terms, stating in Fowler v. 
Wilkinson, 353 U.S. 583, 584: 


As long ago as 1902 this Court recognized that 
4¢ was a "salutary rule that the sentences of 
courts-martial, when affirmed by the military 
tribunal of last resort, cannot be revised by 
the civil courts save only when void because 
of an absolute want of power, and not merely 
voidable because of the defective exercise of 
power possessed." Carter v. McClaughry, 183 
U.S. 365, 401. 


Congress has erected a special civilian tribunal to 
hear appeals from cases arising in the military court system. 
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As this Court has acknowledged, Shaw v. United States, 93 U.S. 
App. D.C. 300, 302, 209 F.2d 811, 813: 

[IJ]n any view, the Court of Military Appeals 

appears to be a court in every significant 

respect, rather than an administrative agency. 

Certainly Congress intended that in its dignity 

and in its standards of administering justice 

in Ger oh Mead aflE'Eae cotuniinhel Sons 

of the Federal system. 

We therefore submit that, assuming that any review at 
all is permissible, the scope of this Court's review is very. 
narrow. There is no question here of the Court of Military 
Appeals! jurisdiction to hear appellant's case. It refused 
to do so because, in that court's view, appellant had not 
shown "good cause." On reconsideration, it "dealt fully 
and fairly with an allegation" that the denial of automatic 
review of appellant's case by that court constituted 2: 
denial of due process of law. It rejected that contention. 

We respectfully submit that, under the decisions in 
Burns and Fowler, save where the action of the military courts 
can be said to be void for want of jurisdiction, even in a 
habeas corpus proceeding it would not be open to the ais- 
trict court--er te this Court--te substitute its opinion for 
that rendered by the Court of Military Appeals. Williams Ve 
Heritage, 323 F.2d 731, 732 (C.A. 5), certiorari denied, 377 
U.S. 945; Dickinson v. Davis, 143 F. Supp. 421, 425, affirmed, 
245 F.2d 317, 320 (C.A. 10), certiorari denied, 355 U.S. 918; 
Alley v. Chief, Finance Center, United States Army, 167 F. Supp. 
303 (S.D. Ind.); Swisher v. United States, 239 F.Supp. 182, 184 
(W.D. Mo.). A fortiori, it would be improper for the Court 
to do so in proceedings of this nature. : 
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CONCLUSION 
For the reasons stated, the order of the district court 
should be affirmed. 3 
Respectfully submitted, 


JOHN W. DOUGLAS, 
Assistant Attorney General, 


DAVID G. BRESS, 
United States Attorney, 


MORTON HOLLANDER, 
RICHARD S. SALZMAN, 


Attorneys 
Department of Justice 
Yachington, D.C. 20530. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Robert G. Gallagher, 
Appellant, 


v. No. 19,764 
Robert E. Quinn, Homer Ferguson, 
and Paul J. Kilday, Judges of the 
United States Court of Military 
Appeals, and Robert S. McNamara, 
Secretary of Defense, and Stanley 
R. Resor, Secretary of the Army, 


NaF a a a a a I I es 


Appellees. 


REPLY BRIEF FOR APPELLANT 
Statement 


Appellees have attempted to prejudice appellant's 


case before this Court by selected references to material 


outside the record (Brief, p. 4, note 5). The references, 


in summary form, are designed to lead this Court to be- 
lieve appellant's Constitutional issues presented to 
the Court of Military Appeals, but denied review, were 
without merit. The facts, to keep the record straight, 
are to the contrary, and, while counsel assumes not, 


in the event this Court desires. to determine the collateral 


issue now raised by appellees, the following is set 
out concerning the two issues involved relating to 
representation by epeunet However, these issues 
are not before this Court. The only issue before 
this Court is the constitutionality of the discrimina— 
tory review system involved (see pp. 11-14, infra). 

(1) Conflict of interest - Appellant was 
represented by the same counsel who represented a co- 


accused, although appellant possessed a defense to 


the robbery charge based on the sole guilt of his 


co-accused. This pr a classic case of con- 
2 


flict of interest. 

(2) Failure of counsel to call available 
witnesses - After the court-martial found appellant 
guilty of robbery it proceeded to the sentencing por- 
tion of the trial. In the military this is a separate 
proceeding and matters in extenuation and mitigation 


are presented. Appellant's counsel called not a 


1/ Appendix A to this brief. All affidavits and 
statements comprising Appendix A are from the 
source cited by appellees' counsel (Brief, p. 4, note 

5), that is, attached and submitted to the Court of 
Military Appeals as part of the petition for grant 

of review filed with that Court by appellant, No. 
18,212, filed November 25, 1964. As cited herein they 
are designated by the appellate exhibit designation 
used before that Court. 


2/ See Ashe v. McNamara (C.A. 1), No. 6580, decided 
December 14, 1965. 
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single witness and no evidence in appellant's 

favor was presented. Defense counsel did akon 

a statement. When defense counsel's failure to 
present evidence was raised before an Army board 

of review, defense counsel responded by affidavit. 
In material part he swore: 


"TI might add here that since the above 
is so, I was never hindered from bringing all 
facets of the case to the Staff Judge Advocate's 
attention both before and after trial. I might 
further add that no character witnesses were 
called simply because of the small number of 
names given to me, the majority either did 
not wish to testify or would have testified 
adversely, and since the trial counsel had 
more in rebuttal than I did on behalf of 
Private Gallagher, after a consultation with 
the accused, it was decided that it would be 
best if this issue were never raised." (Emphasis 
added; Exhibit D, pp. 3-4). 


This affidavit was sworn to before a! Major 
Ammerman, the then acting Staff Judge Advocate, 
Investigation into the statements of the 
affidavit, revealed the following misstatements: 
1. "... I may further add that no character 
witnesses were called simply because of the 
small number of names given to me, ...." 


Prior to trial, defense counsel was given 


the following names by Private Gallagher as individuals 


3/ Appellant's Exhibit D. 


= fee 


from Private Gallagher's unit, Company B, lst Bat- 
talion, 36th Infantry, 3rd Armored Division, APO 
39, as possible character witnesses; First Lieu- 
tenant Ernest Vivas; First Lieutenant Jerry Ruther- 
ford; First) Lieutenant Edward Northrup; Sergeant 
Hershel Cram; Sergeant First Class William Sherlock; 


Sergeant Richard Mueller; Sergeant Richard Dunlap; 


Sergeant Jay V. Thompson; Sergeant Miguel Negron; 
4 


Sergeant James Blevins; Sergeant Joseph C. Streb._ 
(Exhibit A, pp. 1-2). 

In addition, Private Gallagher may have 
given the names of Sergeant Richard Czeak and Sergeant 
George nee 

The small number of names given defense 


counsel numbered 11 to 13. 


2. _.. [T]he majority either did not wish to 
testify ...." 


Of the possible thirteen individuals named, 
defense counsel interviewed only three to determine 


if they would testify. Of the three, Sergeant James 


4/ Erroneously transcribed as Sergeant Greb on Exhibit A. 


5/ Private Gallagher was not certain at first if he 

gave defense counsel Sergeant Tyra's name and it 
was omitted from the affidavit. When the affidavit 
was prepared, he failed to remember Sergeant Czeak's 
name, although Sergeant Czeak's post-trial conduct 
indicates he must have been named. (See Exhibits B-5 
and B-6). 
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6/ 
Blevins and Sergeant Joseph Streb indicated they 


believed they were not qualified to testify for 
Private Gallagher because they did not know bin 
well oa The third, Sergeant Cram, was not 
only willing to testify for Private Gallagher, but 
understood he would be called as a character witness. 
When the trial was ultimately held without his know- 
ledge and without his having been called, he thought 
highly enough of Private Gallagher to make a trip 

to defense counsel to see why he had not been called 


as a character witness and what Cours be done at that 


late stage to help Private Gallagher. His efforts were 


Seer yy the defense counsel offering no affirmative 
8 i 


help and the Staff Judge Advocate not recording the 
effort in his review to the Convening Authority who 


first affirmed appellant's sentence.. 


6/ There were two sergeants named Blevins in Private 

Gallagher's unit (Exhibits B-13 and C-1). Because 
he was contacted, it is assumed Sergeant James Blevins 
was the individual named. 


7/ Exhibits C-1 and C-2. 

8/ Exhibit B-5, affidavit of Sergeant Cram; Exhibit 
B-6, affidavit of Mr. Turner; Exhibit B-7, letter 

of Lt. Vivas. Sergeant Cram's affidavit states ‘Sergeant 

Blevins and Sergeant Negron were interviewed. Sergeant 

Negron's statement indicates he was not interviewed 

(Exhibit B-11), and apparently Sergeant Cram oe 

Sergeants Streb and Negron. 
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w ... [O]r would have testified adversely ...." 
Of the possible thirteen individuals named, 

ten were not even interviewed by defense counsel, and 

of those interviewed, none indicated he would testify 

adversely, and one of the three noncommissioned offi- 
cers who though Private Gallagher a "sharp" soldier 
wanted to testify but was not called. None of the 

officers of Private Gallagher's unit, Company B, 

was. interviewed. (Exhibits B-l, B-2, B-3, B-4). 

Lt. Vivas thought he did a good job for over a year 

(B-2). 

4. ... [A]nd, since the trial counsel had 
more in rebuttal than I did on behalf of Private 
Gallagher ...." 

Captain Tremayne, Private Gallagher's Com- 
pany Commander, was never interviewed by defense 

Sottero First Lieutenant Ernest Vivas, Private 


Gallagher's platoon leader for nearly a year, during 


which time "he did a good I for me", was not inter- 
10 


viewed by defense counsel. Lieutenant Edward North- 


rup, also Private Gallagher's platoon leader for a 


9/ Exhibit B-1. 
10/ Exhibit B-2. 
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period of time prior to the trial, was not 
interviewed by defense counsel, was. not aware even 
of the court-martial, and thougit Private Gallagher had 
been administratively jase aa = ieee ent Jerry 
Rutherford, a fourth officer in Private Gallagher's 
company, was not interviewed: although his name was 
given as a possible character aap eee 

Three noncommissioned officers, Sergeant 
Richard Czeak, Sergeant Richard Mueller and Sergeant 


Hershel Cram, and an enlisted man, Specialist 4 Alfred 


Turner, believed sufficiently in Gallagher to take the 


initiative after the trial to personally call upon 
defense counsel to find out why no witnesses had been 
eames ape on Private Gallagher's behalf and 
what they could then do to help peter 

In light of: (1) Private Gallagher's record; 


(2) defense counsel's failure to interview the officer 


personnel; (3) and, the noncommissioned officer personnel 


11/ Exhibit B-4. 
12/ Exhibit B-3. 


13/ Exhibits B-4 (affidavit of Sergeant Cram); B-5 
(affidavit of Mr. Turner); B-7 (letter of) Lt. 

Vivas). Civilian and military counsel have been 

unable to locate to date Sergeant Richard Mueller. 


of Private Gallagher's unit; (4) the affirmative 
statements disclosing Private Gallagher's soldiering 
ability (by Lt. Vivas, Sergeant Cram and Mr. Turner); 
(5) and the trip by the noncommissioned officers 
after the trial, it is impossible to believe defense 
counsel's nakedassertion that trial counsel possessed 
overwhelming rebuttal evidence. Defense counsel had 
Private Gallagher elect an enlisted man's court, an 
error recognized by a fellow officer, not a lawyer 
(Exhibit B-7, p. 1). He then had Private Gallagher 
plead guilty to assault without having any witnesses 
lined up to testify on his behalf. For the noncom- 
missioned men of the court the only implication was 
that none was available, not even one. This alone may . 


explain the imposition of the bad conduct discharge. 


5. ").. [A]fter consultation with the accused, 
it was decided that it would be best if this 
issue were never raised." 


Private Gallagher has sworn: 


"The day before trial Capt. Sullivan told 
me he did not think it necessary to call the 
character witnesses because the Government's 
case against me was so weak and he was afraid 
that having all the character witnesses appearing 
on my behalf might have an adverse effect. He re- 
quested me instead to prepare a short statement 
to deliver. 


"At no time did he ever consult with me 
other than as noted above. He never told me 
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he had ever talked with any of the individuals 

whose names I had given him or that any of them 

had refused to testify favorably or that the 

trial counsel had any rebuttal witnesses." 

(Exhibit A, p. 2). 

Private Gallagher was not consulted. Corro- 

poration is found in the affidavits of Sergeant Cram 
and Mr. Turner, the statementsof Captain Tremayne and 


Lieutenant Vivas, including Lt. Vivas'" letter of 


December 24, 1963, by the statements of the non-~ 


commissioned officers of Private Gallagher's company 
whose names were given to defense counsel and who had 
not been contacted and by the fact defense counsel never 


took the time to talk re his client's Company Commander 
14 
and platoon leaders. _ 


6. "TI might add here that since the above 
is so, I was never hindered from bringing all 
the facets of the case to the Staff Judge Ad- 
vocate's attention both before and after trial....' 


After the trial Sergeants Mueller, Czeak and 
Cram and Specialist Fourth Class Alfred Turner made a 
special trip to defense counsel's office to see why 
no one had been called as a character witness and to 


15/ 
do what they could to help. Defense counsel disparaged 


14/ "...[A]nd he was afraid that having all the 
character witnesses appear on my behalf might 
have an adverse effect ...."" Here defense counsel 

was less than truthful with his client. 


15/ Exhibits B-5 and B-6. 
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the potential results of their efforts to help 
Private Gallagher and did not offer to affirmative-— 
ly assist them, although the case had not yet been 
reviewed by the Staff Judge Advocate and counsel 
was still representing Private Gallagher. 182/ 

Further, a review of the documents relating 

to this visit by the noncommissioned officers (Exhibits 
B-5, B-6, B-7, BB, D, D-1 and D-2) shows: 

(1) Defense counsel affirmatively interfered 
with the activities of the soldiers and 
effectively prevented available material 
from being put before the Convening Author— 
ity and thus the Board of Review and the 
Court of Military Appeals. 

When the adequacy of sentencing representa- 

tion was raised, defense counsel distorted 

facts and submitted an affidavit with a 

material omission. This affidavit was 

prepared for submission to the Board of 

Review. 

In light of the above, it cannot be denied ap- 

pellant's Constitutional right to representation was 
denied and this denial was presented to the Court of 


Military Appeals, but that Court denied review. 


5a/ Appellate Ex. B-5, p. 3-4, Appellate Ex. B-6, pp. 2-3. 
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Reply on the Merits 


The only issue before this Court is whether 
or not the review system established by Congress and 
administered by the Court of Military Appeals so as 
to discriminate against appellant violated his Con- 
stitutional rights. If it did not, then the order 
of the District Court must be affirmed. If it did, 


the next question is one merely of appropriate. 


remedy. 
Appellees admit the review system as esta- 
blished and administered is discriminatory (Brie?, pp. 
33-34). They contend, however, that this "rank" dis- 
crimination is Constitutionally permissible. They are 
able to cite, however, neither decision nor comparable 
statute upholding a similar form of discrimination. 


16/ 
This, because they could find none. 


To justify the admitted discrimination they 


put forth three arguments: ! 
(1) That historically Congress has perpetuated 


this form of discrimination. 


While the continued presence of a discriminatory 


practice may explain its resistance to eradication, it 


16/ See Appendix A to Appellant's initial brief filed 
with this Court showing no other jurisdiction having 
a Similar discriminatory provision. 


neither justifies it nor places it under the aegis 
of the geomet onttan e 

(2) Because the President must independently 
approve all affirmed sentences involving individual 
general or flag officers before the sentences are 
executed, the independent review and decision by 
the Court of Military Appeals on the merits is a 


necessary and permissible aid to the President and, 


therefore, the discrimination in denying appellant 


such review is Constitutionally permissible. (Brf. pp. 34-35)., 


Appellees' argument here, rather than sus-— 
taining their position, highlights the discrimination 
involved, for it admits and is based on a premise that 
for a convicted individual it is better, a distinct 
advantage, to have his court-martial conviction reviewed 
and decided on the merits by the Court of Military Appeals, 
rather than merely to have a petition for grant of review 
presented to that Court and denied, even though on the 
alleged grounds of failure to "show good cause." This, 
for if there is not a material difference, the deter— 
mination by the Court of Military Appeals that an in- 
dividual admiral or general failed to “show good cause" 


17/ This suit is the first judicial challenge to the 
practice. 


Salk) = 


also should be sufficient for the President. 

(3) The third argument is novel--that relief 
should not be granted to appellant, although dis- 
criminated against, because it would be meaningless, 
for the Court of Military Appeals would be ‘unable to 
properly review and decide each case. (Brief, p. 36). 

As stated at the outset, the issue before 


this Court is one of whether or not the review scheme 


and its administration violated appellant's Consti- 


tutional rights. If so, all of appellees' ae 
18, 
Finally appellees assert that appellant’ has 


such as the above are irrelevant and futile. 


not exhausted his administrative remedies. (Brief, 
pp. 25-26). Appellant, however, has asked for relief 
in the first instance which can be granted only by 
a writ of mandamus directing that his case be reviewed 
by the Court of Military Appeals. It is only in the 
alternative that he asks for his record cleared. 
The alternate reliefs in either instance 
are appropriate only if this Court holds appellant's 
| 

18/ The implication of appellees' argument, made by 

attorneys for the Department of Justice and the 
United States,is astounding. Justice is to be denied 
because its administration would be a difficult task. 
Not only does the argument discredit the Department, 
it shows a lack of faith in the Court of Military Appeals 


and a belief Congress would not pass any necessary legis- 
lation. 


=e 


Constitutional rights were violated. If it so holds, 
and thereafter determines for some reason it would 

be inappropriate to issue mandamus to the judges 

of the Court! of Military Appeals, under the authority 
of Ashe v. McNamara (C.A. 1), No. 6580, decided Dec- 
ember 14, 1965, appellant would be entitled to have 
his record cleared and, considering the circumstances 
of time and expense, it would be appropriate for this 
Court to so order, without requiring appellant to 


embark on the Sa eh Gli by Mr. Ashe prior to 
19 


gaining relief. 
Conclusion 

The single issue before this Court is whether 
or not the admitted discrimination practiced against 
appellant violated his Constitutional rights. Because 
discriminatory on its face, the burden is on the appellees 
to show that’ in the administration of criminal law the statute 
is not violative of the Constitution. They have not 
discharged that burden and appellant is entitled to 
the appropriate relief. 

ully submitted, 


ichard A. nen, 
Attorney for Appellant 
1616 H Street, N.W. 
Washington, D.C. 20006 


19/ The Ashe case, supra, was not decided at the time of 

submission of appellant's brief. Appellant desires 
this Court to consider it as though cited as a case chiefly 
relied on. Because not yet printed in the advance sheets, 
a copy is attached for the Court's convenience as Appendix 
B to this brief. 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing 


Reply Brief for Appellant was served on this 8th day 
of February, 1966, on Morton Hollander and Richard 
S. Salzman, Civil Division, Department of Justice, 


Washington, D.C., attorneys for appellees. 
| 


Richard A. Baenen 
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APPENDIX A 


3 APPELLATE EXHIBIT A 
- Daves 
I, Private Robert G. Gallagher, RA 13 784 386, being 
~ duly. SoS upon information ané belief state: 


a 


a “BS I have read the affidavit of Captain Edward 5, 
c Sullivan, counsel at ny trial, which at? aGavit was attaches to 
the brief of the _Governnent in BY case. before ADaY Boareé of Rovicw 


a No. | 3. 


3. I have read particularly that portion of his <22idavit 


., Wherein ne states: 


ae "I mey further aad that no character witnesses we 
‘called Sinpiy because of the small number of names given 
. tO mo, the majority either did not wish to testizy! or 
- would have testified adversely and, since the +riai 
counsel had more in rebuttal than I did on behalz o2 
. Private Gallagher, after consultation with the oe mea 
. ‘£0 was decided that Lt would be pest tf this ane we> 
. never raised." 


ee 4. ma Was not in protrial confinenent and moved 2reciy 

about ny unit before trial. mae o 
gs: Prior.to ‘the trial, cept. SEALS asked ne for the 
a names: Ce character witnesses. 
“Sg 3k gave Capt. sursivan at least the followin ng names. 

ee the individuals naned were then. fron Company B, ist Battalion, 
Fe 35% rarentrys Szd Armored: Division, ny unit. They were: 
aS First Class Sherlock, Sergeant Blevins, Sergeant Thompson 


ee 


trot = ‘authertera; and Priest Li. vivas. oS 2 
“The day before trial Capt. “Sullivan: ‘told ne ne 
esa’ ‘not think it. necessary totcall the: character witnesses 
because ‘the: Governnent's. case ageinst ne was SO weak and he: 
: was: ‘atreid that, having 212 of the choracter witnesses 2 appear = 
ing. < a By. behals, might: have an adverse effect. He poque ested me. 
instead ‘to prepare’ a. short statenen t ‘to deliver. es 


. at £0. > tine: aia he ¢ ever * consult with me “other: shan 


= z nave no > yorsonal knowledge ‘that ¢ Capt. Sullivan 

Saw. any. of ‘the. individuals. whoge, names’ I gave ‘to hin. ‘Peter 
to trial Ec mentioned to Sergoant First: Class Shorlock that 2 
“had given’ ais. nane. to: cent. ‘Sullivan paca he Satc that yas Line, 
“he woul be willing: to testify. on ay behslz. ‘Fone of the in- 
‘ dividuals. ever came to: ne and indicated he had ever been approe eched : 
by Capt.: ‘Salliven on the. question of. testifying. X saw thess 
indivicusis ‘on: a- easly basis until the day. of trial. 

a } lO. Subsequent. to ny: conviction and sentencing I sau 
Caps. Sullivan only vonge. "This was. when, he cane to ne and 2 
ae the form to be signed ‘sndteating. a | desire to be Te~ 


CLL. ‘Subsequent to my conviction and sentencing, but 


E 2 EEE to affizmance: thereoz by the Commanding General, Lt. 
_ Vives brought ne ny. pay and asked nme why I had nov had hin 
called as a witness.” s " Be further stated that: sone of the 


i 
;° 
“3 


noncomm isbioned: officers were going. to give | written: state- 


Gal agher 


2d day of 


é ' Comission erices 
: 15. Seprebee 1965." 


‘ 


i: 
% 


not cone | 
been con= = 


PELLATE EXHIBIT 


tg defense counsel, Even if I had 


4 
qd 


In reference to Private Ro 


eenorerer 
ret 


en B wire oe 0 ca npeenete &mearewes $00 vewty 8 
ne On tT EK a 0 nn nw nn am ome 


SE " BEADQUARTERS ang LLATE EX? -2 
AS? BATTALION, 36TH INFANTRY . ae ee 
32639. ss New Tork, ME 


a aagust 1964, 


: % 
re Tien aad 


in meremnes ~ Private caltagherte trial, I was not contacted by 
Private Gallagher's counsel = was on special duty at the tine nen the 
. : najoré ty of the prestriel work was done. However I wes present in Fried- 
eee berg at the SES of the” trial. : : 'y could. a testify as to his guilt or 
ae Amnocence. but I was nis sae leader for nearly @ year during which tine 
a) asa & good deb ‘for ma 


Ze lw 
“ ASE TS. 23 


~ APPELLATE OUD B-3 


>  COAPANY Be 
yer BATTALION, 36TH INFANTRY - 
gaEO 39 : “US pero 


: Te stn: Dented H Benson mag 
Captain Clifford B Hearn, Jr 

. Defense Appeliste Division 

~ Eoadquerters, United States Aray ‘Judtetary 
“Office of the Judge Advocate. Gensral oe 

: heerececene Co. 20325 


"Dear Sirs: i 
; ihn Repeatal to ‘your’ etter dated 6 ingust 196% concerning Private 
Ee SE ee 


I wes not contacted prior to Private Gallagher's trial by his do~ 
_ fense counsel, Captein Sullivan, relative to testifying on Private 
“ G@Yagher*s behalf, I¢ I hed nave been contacted, I could not have 
; pe RE AEN Ae SGN aS Con 


5 , 


APPELLATE EXHIBIT B-4 


oat 


ts 4 Sein He men 3, Bel, RA’ 137343725 Hogg. Co, 1st Bn, 3 Inf, 
APO 39, US For ces, depose the following statement. 


: I kmow Pvt Robert G. Gallagher, formerly 2 nenber of Company PB, 1st Bn, 
: 36th inf, APO 395. ws Forces. . 


a I was present at Pvt. Gallagherts General Couts-Xartial, held at Drake 
‘! Kaserne on the afternoon of Dec 19, 1963, and am cognizant of the sentence 
 Pyt Gallagher received; viz, a Bad Conduct Discharge, one year confinement, 

("total forfiture of Pay. "and allowances and reduction to Se lowest, enlisted 
' eee Se 5 2 : 

“I Have,’ during the eh of July 1964, at the request of Mr. Richard 
‘A. Baenen, an associate of Wilkinson, Uragun & Barker,. presently acting as . 
#4. ° appellate’ counsel for Pvt. Saleeers talked with the HORE below named 
en ee 


“T/tt Beard D.- Northrop Jr 095133. 
1/Lt Jerry R. Rutherford 096642, 
SFC £6, William A, Sherlock, RA 11253172 


Ld I asked each above named indivudual if he was familiar with the General 
“>: Courts-Martial of Pvt Gallagher; also, if he had ever been approacked to ; 
“! appear as a character witness by Capt Sullivan, Gallagher's appointed counsel " 
wo at oe Courts-Mertial; and z received the following comments: | 
- 4 [te Northrop: -( formerly Pvt Gallagher's platoon leader until his 
. (Gallagher's) appointment.to the Ray Barracks Unit Police): It Northrop was 
"4, :not familiar with Pvt Gallagher's Courts-Martial and; indeed, thought he had i 
: “received a.discharge under the ‘provisions of AR SERED He = no time, | 
Soe SE by Capt. Sullivant, : 


ee ON At Rutherford: . Had no real roniedse of the | eae how- 
_ ever, he was aware. that ERS, had been one. | Ee ‘had, at no tine, ae ea 
3 by. ee Sulliven.: oe: : eat : 5 


a oi SFC Sherlock: ‘Had | a ‘Limited knowledge of Pvt Gellegherts ¢ court s- 
martial, but had, at no times. been: approached by Capt Sullivan. : 


aos goers stem ‘4s subscribed and sworn by ms, 2 this : 22nd aay of 


STEHEN EIGEN 2 
¢ SPo4) E-l, US Army 2: ees 


ae Mes Gi eres ESS GATE Hf D Sito. 
| SUBSCRIBED: AND SNORN IN MY PRESENCE:.< Chaplein (Capt). 
Puts cewinmit cee ' Brith) cece ae Caen 3 US: Ary .. aes eee 


"APPELLATE EXHIBIT B-5 


= =< as “Sergeant. aS Coe RA 17562648, Gomes h, 
“Ist Battalion, 3rd -Infantry Division, Fort Leslie J. ucNaix, 
Le D.C.; ‘being duly, SEES. deposes and states that 
the“ best of. ‘his knowledge, sutoxmat tony and belief the 
zollowing facts are ‘true: ¢ fe 
: as rt was formerly : a member of Company B, an 


Battalion, 36th Infantry, 3rd Armored Division, APO 0 S25. 


oS York, “New Nork. . 
Saciaes eee: ‘was with ‘that unit anon. Private Robert G. 
Gallas gner - ‘arrived ‘overseas ‘and knew hin from. ‘that tine until 
his court-martial on December 19, 1963." . 
a Throughout Private. Gallagher's stay overseas 
“he was in my unit ‘and at various times. under my command, 


: except tor the time ‘spent By, ROE SEE as a member 


+ Of ‘the: ‘unit _police.sy 


ee I knew: Private eee ‘extrenely well and 

worked closely with him. 

5. As a noncommissioned, officer of Private 

Gallagher" Ss ‘unit I knew he ‘was charged with robbery. 
ele approximately a week and a half to two weeks 


bezore: his trial, I was called to the battalion conference 


ae = Foom along, with Sergeant Blevins and Sargeant Negron. 


qe ae the battalion conference room Te was 


ra interviewed as 2: CREE. witness by Captain sullivan, 


cas who EES SECS hinsel? as Private Gallagher's defense counsel, 


a 8. At this: interview zt: told caressa Sullivan that 


“Private. Gallagher: had: ‘made Co's ace on meets mount 
oe unit police. and I believed Private Gallagher to be 
fa sharp soldier. © I enphasized that he had soldiered well 
‘ enough to be assigned to the unit police’; the police for 
a the | entire combat command. If he was a’ raud™ they would A 
/not have picked ‘hin to work for the entire command « 
“8... I further sold Captain Sullivan that in ; 
ae Gallagher, like any private, you would 
“spot check his’ work. You have to spot check almost any 
“private. A senior Elf also gets spot checked by his seniors. 
hie a STO qt was my impression during this interview 
“that Captain Sullivan was not interested in-the good things 
I had: to say about Private Gallagher. He seened to take 
‘notes only. when Tr referred to the fact BEES in supervising 


Private Gallagher, ‘Like . supervising any: ‘other private, his 


: 
i) 


work SOTEeG be. spot checked. 


i. It was: my understanding I would be. a CHEESE 


witness, ‘tor Private Gallagher at the. trial. 


- . SubggauentLys. a was never informed of ‘the trial = 


date or the —— ‘The first r knew -62' the trial was when : 
a soldier, “Alfred. Turner, ‘came | “to. me the evening of the day 
“Of the trial.” He’ had ‘eturned ‘from Private “Gallagher's trial 
“and asked me uuhy’ = ‘had. not testified tor Private Gallagher. ee 


I was also ‘asked: by. ‘other ‘personnel, that. vent. 


oe be allowed. to see Captain Sullivan. = 


! ee 
'-13,- The next day or a day ‘Later I went to° 


» Captain “‘Tremayne, - the Company Commander, Ee asked that 


ode Sergeant Richard ‘Mueller: Sergeant Bichara toe 


as ee dueller and sgt. Czeak were not called 
‘a character” witness by Captain “Sullivan. They. 

, ne got 2 ‘raw Ge2l and- ESS ~O see if they could 
re n any ways. ce a Ri : 

16. As we’ discussed. with 1 Captaii Sullivan why we 
had me not een catied. as character witnesses, it appeared ‘that 
3 he did not want me to Say then what I had said good ‘about 

| Private Gallagher at my: earlier meeting with captain Sullivan. - 
He kept repeating the fact that I had stated that in ‘super= - 
vising ae Gallagher,’ Like ys other - privates, his work 


would be. ‘spot checked. 


IZEE Captain Sullivan stated Private ‘qallagher:. ane ese 


2 ound~dbout way; ‘was a no good soldier... | SS 


e 18 » Baring the conversations Captain Sullivan 


ee departed from ‘the room = returned with a field grade 


osticer wEo Seemed ‘to ‘ry and back up what Captain Sullivan 


oe wes saris They. ‘talked for a minute « or. SS, and ‘the officer © 


to help Private. Gallagher ; now that the trial was concluded. 


Captain. Sullivan said: we “could write a letter to General | 


Pugh,. ‘but he aid nat ‘think it would be. of help: Ore ‘the 
General, would, most. r Lakely overlook ite. Be nade ‘no offer . 


Sergeant Hershel on 
RA 17562646 .: 12: 
“= Company A ahaa 
1st Battalion 
. 8rd Infantry Division: co Oud cuara) 
- Fort Leslie .J. McNair 
Zs et Dec bots 


” APPELLATE EXHIBIT B-6 : 
eee ARRPIDAVIT a Os | 
= Alfred Turner of 385 Guyon Avenue, Staten Island, 
A yew. York, New York, being duly sworn, deposes and: states 
oi that to the best of his knowledge, information and belied: 


i, fhe following tacts are- ESS 


: 1. I'was ‘formally 2 member of Company B, ist Battalion, ie 


ee 
2-1 36th Infantry, 3rd Armored Division, APO 39, New York, New 


2 York, . 2s a Specialist: Fourth SESSE 5 “RA 12619829, 


“TRobert G. ‘Gallagher arrived overseas and I knew him roi that 


2. I was a member of ‘that unit when Private 


=v tame until I” left the agamane area in January of 1964, - Through- 
out Private Gallagher" 's stay overseas he was in ey unit and 
at various ‘times he was under ny. command. | 
i mew Priyate Gallagher extrenely well and 
SS ‘closely. with nim, He was one of the’ best soldiers, and 
"the bests gunnery, expert . Lt: ever knew, 
: Se ‘As. a. ‘member of Private Gallagher’ s unit, I knew 
she. was. charged with robbery. 
= : Se “I. aid not attend he: court-martial, aS toid 
about it fron’ ‘some: of ny friends that attended after the trial, 
= Pg ee was disturbed by the. fact that such an 
excellent SofGier as Private Gallagher did not arel any ies 
_@hardcter witnesses’ qgiled on his” behalf at his trial. 
ce After’ the ‘court-martial I went. to the Battalion. 
“- Commander, Colonel. ‘Crosby, and raised: the question way none of 
“the: non-commissionéd officers had testified. ‘on Private Gallagher’ s ee 


‘beheld when he was: Such an. excellent soldier. 


see x ‘then Gecided that Colonel crosby would be 

a in no position to do anything for Private Gallagher so ft 
"decided to. see the Division Commander, General’ ‘Pugh. 

* Captain ‘Trenayze, ny Company Commander, said 

Se Ir should not: go to Genera Pugh but that he and I and 
Sergeant Mueller, Sergeant Czeax and Sergeant’ Cram should 


“go and’ see Captain Sullivan, Private. Gallagher's defense 


“counsel. .It was 2° day’ after the trial SEES we wont to seo. me 


“Captain Sullivan, oe 2 =e oo 


Te IOS L told Captain Sullivan I wanted "to see General - 


- Pugh’ on: the: matter of no witnesses testitying és Private ee 


Gallagher" s ‘behalf and the fact that Private Gallagher got” 


suck a rotten ‘deal as compared to Private Bughés. sas 


ee ui. - Captain: Sullivan stated that se: eduld ‘not see 


General. Pugh and. in ny: event x would do : no 00d iz i were 


ae 
4 
ao 


a to see: bin.” : 


as. ‘we coulda’ t see General Pugh. He conferred with Captain 


SS and reiterated’ ‘that ‘We - could not S00 General Pugh - 


» and | in any. ‘event: it would do ‘nos:good. 


Boer Captain Sullivan told. us. ‘that. at we nee to 2 ae co 


present anything to General ‘Pugh we ; “could write’ a letter and 
“give ame to: him and he would: see that it got: to General Pugh. 
= oi. Captain Sullivan made no effort. in any way °.. - 
a help us aratt a ‘letter nor “did be. otzer us any help: in aa 


“Gaptain Sullivan went to , get. ‘the Major to “tel. 


“enon, a 
- impression 


y ROY want us in his 
oztice “aad as goon 2S we had come in, 
13. g Subsequent to the x neets 2g with Captsi 

‘ Sullive en, Eg eid not éo any ing about the tetver because 
es WES On Ly: a jevectat ists Se who was due to be rotated to 


the States.” f Go: ast see: the OE aid eon 


eb Merl, Firat 
Bl Geos ) TURNER 
Nae ee Guyon Avenue 
“Staten Iceland 
New York, New York: 


are z , . ware 


ww oe 


‘ 

7 

‘ 

/ 
cra 
a efit 

») 

) 


“.. County of Richkzond, 


_ Subseribed aud ¢ sworn. to “ra 


: ics ee Noteny NORMANG. HEIR ace 
ay: ‘Cosmiscion expites Nee R. = 1g bb, tary Puble, State of New York se 
= ERROR ERE rece ea ae 
: ee ae March 30, ¥ 1966 © 


Appears EXHIBIT B-7 


Cay ae’ 


seep tes rye ee 


»oM ave 
MERE 36th 
APO 39, New Yor Ne 


a 


Seen: © ewes = 


: 


ry 
é 


tee Rl. 


¢ 


So ae. ea Sk tines: 
Yok wom owe tind fou ess tnd bbsig | 
= Me ghendide- g lly G geal corhcahe Ak Lite, hee Soe 
Ait Bathe det a? rvbe the, Hacwi Woborul, 

Le wily hep Uigha) as Be. A pludid 4 
Sark. ‘G tebe (ae Bog Geese i, fen 
feds abs he eb betsy, ol Cae end. aie, te, 
hasgee oh “ fastines Le Deck, tint a 
Gemliwtigl! Le ert” Lrviplued) 2 ie Cawyth) 
GEE s Bo BEE Phe tak fee , Cimcon 


tS Da Ss ea SEAS RAR 


iy ih ort “ole BS ae Weo 2 Gre so 
one officers «dire ee ELE LEE (3 
which, oe hehe, las = Oe Ee 


Thaites, GEES a 


i sn pee ae, ae 


PERVERT YY 


5 


Ty tt terete res 


eee 


Zi ee Grarccedbe, Lit Passage 
oe LEE Meo’. ad E01 ee 


5 ee a ony, 2 


a Gud 


; Qe. Z 
ees eee as Ces eS, La 
3 L a fam SE fap CLE Lesiey Lett oT2be Lhe, 
ge hat A. Giort: Lid? LEELA Ze 
athe, tha, the Guth Tadek, - 


of code Ls Gea Fe pice Betwuale avd 
oe MAS a 


ay Le les ey pigtaclene 


¢ 


my, Sergeant Richard Czealk, state that, XY knew 


Private Robert G. ‘callagher, Company B, 1st ‘Battalion, 
36th Infantry, APO; 59; New York, ae York, prior to his court= 


to his ‘trial, relative ‘to: ny: ‘tostitying on Private Gallagher’ s' 


f= 
Company B, “Ist, Battalion’ 
36th Infantry 
*APO 39. 
New York. 


Le 
¥ A 
tae 
i 


ee 


OE AUG 21 1964 
DE EFENSE Gas COUNSEL 


APPELLATE EXHIBIT B-9 


STATEMENT 
I, Sergeant ‘Richard Dunlap, state that I knew 
Private Robert Ge Gallagher, Company B, lst Battalion, 


- . 36th. Infantry, APO 32, "New York, New York, prior to his 


eee on Decéaher 19, 1963. 


22 ‘was never, contacted by his defense counsel prior 


oa to his ‘trial relative to. ‘ay. tescitying on Private Gaitagners s 


e ‘Dohald. ee 


: fg 
-  Sergeaxt bed ies: 
Company B, 1st Battalion - 
36th Infantry 


- £20 39 
New York, New York 
- Sei Riea gamete . 


ERICA ETL IER UO UCDO ODOUR EDO nS 


STATEMENT 


Be Sexgeant, 32 Jay Ve Thompson, state that I knew erlvats Robert G. 


wat 


- Gallagher,’ Company Bs let Battalion, 36th Infantry, - APO, 39, New You, C 


7 New York, prior to ‘his Souternartial on December 195 1963. a 


“at was never : contacted by his defense epee prior to ‘his. that 


e zelative to my pestifying on Private Gallaghes's ‘behalf... 


Co C,; ‘1st Battalion 
USAIC Troop Command / 
Fort Benning, Georgia _ : 


“APPELLATE EXHIBIT B-11 


STATEMENT 
“5 Sergeant Negron, state that I knew Private 
Robert @ Gallagher, Company B, ist ‘Battalion, 36th Infantry, 


APO 39, New. Yor. Ss ‘New York, peasy ‘to his court-martial on 


+ 
x 


| Decesner Lo, 1963. ce a 
I was ‘never contacted by his defense counsel | 


si prior to his trial, polative to ny testifying on private 


4 . 


Gallagher s botiaz.- 


; Sofgeant 3 ° 
~ B Company, lst Battalion 

. 86th Infantry 

“a BBO 39 

“New Yorls,-: Now York, 


| APPELLATE EXHIBIT BAU: 
. ‘on gaamment | | F 
z; Staff Sergeant Tyra, state that I knew 
“, Brivate Robert G,.Gallagner, Company B, Ist Battalion, 
“: 36th Infantry, APO 39, New York, New York, prior to his 
if court-nartial: on Decenber". 119, 1963, 
, cae San was never: contacted by his edganes counsel prior 


Se iQ bis: trial zelative to ay Soman on Private Gallagher’ 8 


/e taff Serg 
3B Sona > 


. 86th Infantry: 

J ist Battalion - 
. APO 39 Darah! 
, New York,- New York ° 


RECE} VED 


Ja dugad iggy SE 
UbFOY"E APPELLATE COUNSEL «2 *: 


I, “sergeant: Coy Blevins, . state that a knew Private 


Goapany 8, ist Battalion, 36th Infan- 


" peior to his. ‘court-martial : 


to his ‘rial, , seretive ee tostitying on Private ‘Galiaghes’ Ss 


% 
« 
bd 
¢ 
3. 
‘S 
. 
+ 
ad 


Yes 


ad 


APPELLATE EXHIBIT C-1 


" STATENE NT. 


w : 
i Sergeant Janes Blevins, state that I knew 


‘Company B, lst Battalion, 


‘eoury-martial on eeenbes 19, 1963. + 

. I was ‘contacted ay his defense counsel prior to his 
‘ relative to ny “testi fying on his behaiz, © ‘and I indir 

“gated I could not er) ) testity for Private Gallagner pate 


pas ete Se o EO 


4x Choc 


v7 aeadguass Janes Blevins 
Headquarters Company ” y 
1st: Battalion 
36th Infantry 
“APO 39 3: 
. New Edged: New York 


art " . APPELLATE EXHIBIT C-2: 
co * STATEMENT 


I; Sergeant Joseph c, Streb, state that I knew 4 
e Robert G, Gallagher, Company ‘3B, -Lst Battaliozn, cs 


Infantry, APO 39, New York, New York, prior ‘to his 


: S eoustemartial On December 16.1068, 


‘I was contacted by his detense counsel priox to 


/* his trial, relative to ny testifying ‘on his behalf, and I 


‘angi cated z could not so testify for: Private Gallagher becausema—— 


2 UD: MoT. ky iD pe fit EAILI GER Agee Erte sH, 


2 Streb 
i TRP S77 Civ 
“Bort gees “Georgia 4 pve ir 
ad 


“ yaimomaprmas cowavy |. 
ST BATTALION, 36TH INFANTRY ie - EXHIBIT AA 


"480-39, Now York, Ne%eo (Reiley 
So, 


. : 3 


te ee see 17 seo |. 
s Army Judiciary PO wae WEI ysey : 
2 3 Judge Advocate. Goneral Se ean EMCUY & Dene 
Noskizeteo, De ee picgsel : Fens 


a In reply to your lotter, ted 3 Septexber 1964 setdsnine to a letter: 
! forwarded to the undersigned, concerming a Private Gallagher and his related 
Courtc-Martial, please be advised that I can not honestly remenber whother - ie 


ae | Wes contacted by tho sppoiuted Defense Council. ; ; 


in r¢ foxence to Private Gallagher and his charact ters z would say that 
on average soldier, He never did anything outstanding, but ae 
to porform his usual dutics in a satisfactory manors ae 


+ 
« 


‘Concorsing the elledged burglary end assualt by Private enn on ea 9 t. 


cnow novhing excops what I have heard since the trial was pets 


. Sincerely yours, a 


See y\ 
EDWARD D NORTHROP JR - 
ist. Lt, Infantry ...... 
0951335 ty : 


Baie 
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vee HEADQUARTERS ie | EKRIBIT BB ; 
"19 BATTALION, 3674 TNPANTRY | ) 
» 42039, US Forees 


‘18 Soptexbor 1964, 


United States Arny Judiciary Cpe 

. OPfice of the Judge Advocate Generel” 

: ATINe Defense Appellate Division 

i Capt2in Deniel H. Benson ieee 
i Captain Clifford Ee Hears: ae ; 

; scauihani Sat Doles 20315 


_ Gentlentn: P He 
_ in reply to° your letter of 1 Septexbor 1964, you did recall for ms an i ate ‘ 
incident concerning a visit to the SJA Division of 3d Armored Division 
Headquarters, which took place the day after Private Gallagher, trial. 


On the dey after the trial I wes approached by four men in my company, 
“they were Sgt Cram, Sgt Richard Mueller, Sgt Richard WCseak, and Sp/h 

’ Turner. . They were concerned with the severity of the sentence; which wes 

: adjudged Private Gallagher as compared to the sentence, which was adjudged 
Private Hughes, They wanted my advice as to what to do for Gallagher. 

“hey felt that if someone had appeared’in court on Gallagher's behalf, that 
the sentence would have been lightened. This.is the first time that x was 

a meso aware that no one had appeared in’ Gallagher's behalf.” Up. to thet tims 

{4% wos xy belief that some NCOfs were to’ appear for Gallagher, mies <; 

2 did net mow specificially who they were. - Sark, a 

' Ztook the four men in “uy POV to SJA 2% Division a Headquarters to seo 

whet could be done about presenting their feelings to the convening 
authority. Upon arrival’et Division the four men-talked with Captain Sullivan. . 
I listened for a while and then talked to Captain Steffan, who-is anold ~ 
acquaintance and who also I-bslieve was the trial counsel. Capt Steffan 
appeared a little’ sat eee ben no one had namie gs for ees as a" 
cheractex witness. ; 


°" peter I finished i. cestais a Stetfan:” + went, basket to the ae 
‘room where Captain Sullivan was talking with the four men. “Captain Sullivan... 
was taking the position that he knew best. how to defend esr a ae! and, ne 


\ : 4 - 
EC ed done his best. Another officer then:came in, I believe it was 
i* Mejor Amerman, who took the position that we were trying to belittle 
“.Capsain Sullivan's defense of Gallagher. I essured Major Amerman - 
- Major Ammerman that we were not there to heap criticism upon Captain . . 
'= Sullivan's..work, but to present additional information to the convening — 
authority. . We were advised to'write statements and forwaré them to _ 
a to“ our unit, ZI do not know if thease state 


Aye) ete ‘. 


ene 
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‘APPELLATE :EXHIBIT D- 


“ = Ve’. i 
PRIVATE ROBERT G. GALLAGHER, «=~ : 
Ra 13 734 380, COMPANY B, 1ST BATTALION, |. 
3622 INFANTRY, 3d ARMORED DIVISION . = 
(SPESREEAD), Us S. SEMI Gece ay 


Appetently it is admitted that the testimony of Private 
Hughes was, in general, beneficial to Private Gallegher (See page 25 
of Appellant's Brief), so I will limit my remarks to the sole issue 
tipon which the entire appeal is based; namely, whether the fact that 
I also vepresented Hughes deprived me of an opportunity to make it 

‘_pppesr, through crosd-examination of Hughes, that he was lying when 
he stated that he picked the wallet up off the street and ‘that in fact 

picked 4% out of the pocket of the victin without Gallagher's 

acquiescence or Imowledge. It is stated that by pointing out the us 
discrepancy betweén the Victin's statement that his wallet wes in-his me 
pocket and Eughes' statement, I could have argued to the court that 
Hughes "the only sober one possessing the memiel dexterity necessary 

to remove the wallet fron the secured pocket" was the only one guilty. . 


of zobbory. fe 2; : 


- In order to ‘appreciate just. what happened here it will be. 
i necessary to start with the Article 32. Upon my arrival gt the : 
j Article 32 Investigation, I interviewed both Private Gellagher and 
2 Private Hughes, They were charged alike and they had both made stete= - 
ents. Additionally, the file shown to me contained a statement of a - 
witness to the event, a statement which was adverse to both their - 5 
positions, Although the distinction between the two statements by: 
:Gallegher and Hughes was immediately apparent, they never were, nor 
are they to this date, antagonistic. Since this was so and since - 
the seme witnesses were to appear against both of‘them, there was sbso~ 
lutely no reason why another lewyer should: heve béen-called in. Nor : 
can it be maintained that there was a possibility‘of uy taking Gellagher'?s 
. case alons and “tross—exemining Hughes, for three apparent reasons. 
“First of all, had a lawyer from my office been assigned to represent 
Eughes, there would have been absolutely no question but that I would ce 
_have been prohibited front! examining him at all. Secondly, there was 
no need.to, even had I been able to; because his statement; had con— 
pletely vindicated Gallagher. Thirdly, one who works with the same 
Article 32 investigating officer and has spent sotie time in e particular ~ 
‘atea can readily foretell which cases will be referred to a General - | =: 
‘Court-Martial and which will not. If counsel belfeves that he can not, .- 
by eny tactic, avoid the referral of the casé, it’ would be extzenely * 
; ,wnWwise to have'ss a matter of record all, his anti¢ineted defensess: |. 
_:.éfter all, the Article 32 Investigating Officer's burden of proof is net 
«the same as e courts, Now, I merely mention the Statement| of the sole | 
. ‘witness for emphasis as to the Article 32, as never wes it s determining -: 
: factor 28 to uy. Tepressnting both in the event of ‘2 General Court-Martial. 


ae 
ei a 
peter 


Despite my full efforts before the Staf? Judge Advocste, ** 
Private.Gallaghez's.case’ wes referzed to a General Court-Martial 2 - 
on the theory that it fs up to the court to weigh the merits of 
his.defense as it is any other questior of fect. It was at this ‘i 
point thet I requested, with the consent of both accused, a severance, - 
i merely state that had I represented either one alone, I would ihe 
nevertheless still have tequested severance, My reasons are as stated 

on page two of Defense Appellate Exhibit A, "Lest the court, in its. 
delivorations, be more prone to awerd the. samo findings and sentence 
to both accused.". Again, it cannot possibly be maintained that it | 
Wes poor aévice.to recommend such a course of action. As it turned 
out, Private Eughes-was very fortunste in the, disposition of his 
Case, but, prior to trial, every indication wes that Private Gallagher's 
defense was tha better of the two;-and it would heve been shear folly 
to try him with Hughes who hed admitted the theft. .if any weight is 
to be given our judgment based on experience before.our ow courts, ; 
3% certainly should be in this type of a situetion.. I cannot overstate 
this position, The quéstion as to whether I could have forced Private -- 
Eughes to teks the stand in 2 joint trial had I not‘elso represented: 
hin is a noot question.” No matter who defended Private Eughes, I 
would never permit the two of them to be tried togekher, if I could 
have possibly avoided i. The decision having been’made to heve the 
cases tried sevarately, two courts were calied. Private Hughes was ° 
tried in the morning end the result of that trie) ié well known. 
Private Gallagher was tried in the afternoon. His Gase Was so weak * 
thet, prior to trial, after. the ‘Hughes case, the law‘officer sent the 
eriel counsel. to see thé Steff Judge Advocate in oréer to -‘Snouire + 
into the possibility of:heving the case sent to a Special Court-Martial.” 

Trial counsel's trip-heving been in vain, the case went on as scheduled — 
f anc, of course, before a different court. Now, for ‘obvious reasons 
trSal counsel wasn't about to, nor could he, againsS my objection, cell - 
Privete Eeghes as a witwtess for the prosecution. ; 

wed, vlanned on calling hin as a defense witness, 
rox his triel, I thought “he would be all the more 
eases It is not to te 


extensive, I have * 
vision, either as * 


Verdous meubers of the 


a) 
‘ 


~ court, I certainly an’ in a@ better position to state that this type 
of @ Gefense is never “"bought", as practically every defendant we — 
“1 have states-that he doesn't remember. Be these contentions true or 
1, not, the court wouldn't be very apt to find him not guilty on this 
“,, basta alone. Hardly ever does a defense counsel find himself with 
',@ witness taking almost all the blame. 


both cases edequately, 
at straws by attempting 


It makes all the differ nistie defense abd "2 - 


a 


ey was beneficisi: to Private - 
a V: 


ing allifacets 
§ attention both Before. 
add thet no character witnes 
“Mall number of-names giveh 
to testify or would have testified 


counsel had more in rebuttal then I m behalf of Private Gallagher, 
'" efter conseltation with the sccused, 2+ was decided that i+ would be 


best ic this:icsne were never raised. .. 


EDWARD D. SULLIVAN 
Cavtain, JACC 
’. DeZense Counsel - 


cA 


“ a Wis . . oe ; a 
' Sworn:to and. subscribed before me, this the 2 2g Gay of 


- eects 


EOWIN.F. SMMERMAN . 


FO  Larebdinve'es 


. Mejor; Tag r 


~ ASs'% Staff Judge Advocate: 


“QEITED STATES 


i ove pss : Re ere <> APPELLATE E sIBIT p-1 
- PRIVEDE ROBERT CG. CALLAGHRR, . 
“RA 13 734 380, COMPANY B, 1ST: BATTALION, 


. BETH INFANTRY, 3D ARMORED DIVISION 
ee (Spearhead), Ue. So ARMY 


“CASE No. 420853) 


ce “the following is a complete list of the names ‘which Private lo: 
Gallagher..geve me as possible CERES witnesses. sa! 


-* Sergeant Negson ©: ; Be 
Lt Bdward D. Northrop, tee 
Staff Sergeant Tyra. a 
Sergeant Richard Dunlsp ~~: 
Sergeant James Blevins 
Sergeant Josaph C. Streb 
Lt Eenest E, Vivas 
Sergeant Eershel Cran 
Sergeant on 4. Shérlock, 


Absonstely no more names sath, at any time, given to me by Private | 
Gellagher. Sergeant Negron, Lt Northrop, Sergeant Blevins, Sergeant 
Streb, Sergeant Cram and Sergeant Sherlock were interviewed by me. | — 
Sexgeants fyva’ and Dunlap along-with Lt Vives were not immediately 
's\\avadlable for interview. I hed been informed that Lt Vivas would not 
“sraturn to the unit until 21 December, two deys after the*triel, and I 
never was inforned that he raturned prior thereto. At any rate, at 
was not, nor would it” ‘again be, of any jeoneeacece whatsoever after 
-having spoken with It Northrop,. Sas 


ter having interviewed all the available witnesses : and after . 
soy consultation with Private Gallagher, I decided it would be best 
to be silent concerning his character, At least one officer who Imew 
Private Gallegher well, and whose name: had been given tome by the 
accused as a witness for the. accused, would testify adversely. It is 
interesting to note that Specialists Krein's statement, Appellete Ex- 

* hibit BH4, indicated that Ltt Northrop thought Private Gallagher had | 
" seceived a discharge under AR 635-208. Perhaps individus) defense | 
“3 counsel should Se hinself with provisions of that: regulation, | 


si A good many months keve elapsed! since the investigation of this 
‘case and I believe that it would be kingest to say that Sergeants 
«= Negeon:'iand Sherlock cannot remember whether or not they Were inter~_ 
“viewed. Apparently, Sergesnt Cram is the only one whose” ‘memory is © 
©; teliable on this point. Neither Sergeant Dunlap nor Sergeant Streb | 
lmew the defendant well enough to comment upon his charaéter. Of ail 
- ion these witnesses, Sergeant Crém's testinony was the most: favorable. | 
~. However, I am not in the custom of introducing character evidence 
ee which will end up, at best, being c oupletely mecteaceZeee ‘ 
i I was under the alot tect Somerton that the ‘nost! favorable os! 
. Rees I could draw from sny of the: available witnesses was thet | 
Private Gallagher wes an average soldier, Had Sergeant Srem been | 
- coss-exanin ed, his testinoby would have been reduced td this, On. 
‘-- the other hand, prosecution = available Sat ote that = was 
vipe for a 208 discharge. .%.:. : 


iso 2 eee to the status of a soldier who 

he unit police. I heard doth versions, nema; 

2dez would piece his s better men ce the job as or: 

his platoon, ‘On the other hand, I had heard thet 

va were pos on Upts, Ageiz, this type of ean 

uced, could de neutralized by trial counsol. Lt 
ae wouldn't have placed Privste Gelisghoz in oS “the 


Pu 


Or gS ct 


4} 


QO 


+O O'8 BH 


i 


Waos I worked as dofonce councol I novor linitod nysolt to 
istorvicwins only those witnoscos waich the defendant ENS mo, but 
washes, Zn conduoting tho investigation inte the case fn chios, I 
wonké conasantly aa thoao with whom I camo da contact thoiy opiaion 
oe tho adeused, Again, Sexzoant Cvan's tomtsmony von nasned the most 

ovable bus 6 would have bees oxteenoly unwise to imtrocuce sen 
eeaeearee F spoctaliy when iz very easily could be rebutted by hig 
saniebae buiivsduads.  Simoe that psosseutica hed this typa of Ze 
uioa avad Asoc, & Geekded thas o6 would not Be — wadle bo tsy 
3% Sengeant Tyce and i Dunes” because mo matter whet sheds. 
sony would Rave Been 3% could Bave been SES aoe Sexgeants 
steoh Blevins and) Stveb kad sudos to this timo teld' mo that they aidatt 
w Pesvase Gallezher woud enough to CER on his behals. 


Seve sho dest abou Was oa ‘tise ones Can it Yo cess 

hat a cours Kovc in Europe would have sonténcod Private 

a isgy loss than that which he vocoived after having 
Jliy of tno osine on the novdtc? . 


h not oxactly germans to the iasue at hexe, I fool 
oned thes the morniug-atter tho Szial Sexroarta Czan, 
ep and a Semen — marched into my office, 
SEES viduals & % bolieve thet Private Gallagher | 
vearteased 2 30. ee ely. Sheiz attitude waa obe - 
and ‘the then Stat? Judge aaoceees Major 
beh stitery cesorpiine basis, Eowever, thoy wer 
would be asgisted in any efforts they may desire os 
cing ee to the appsllate a: Boss ities. 
Hess suggestions, 


3 > 
éttached is a statement from Lt Northrop, tae se individual 
having [ull imowleégs of these events who is rresently in the command. 
it Vevas is presently et alschool in Ramstein, Germany 
é . ‘ 4 . p ” » 
n Cogaeea - nes A z " - 


- 


/s/ Edwerd D. soxis ivan 

/%/ EDWARD D. SULLIVAN 
Captain, JAGG - 

Defense Counsel 


’ 


Swora to and U subsoribed before me this 2d day of October 1964. 


a? 


iM 
Marshall E. Bailey 
MARSHALL 3, BAILEY 
Lt Colonel, TREC : *: 
oe PS Stefl Judge Advocate 


See So, 
2 COPY: ana 
& TRUE COPY: . 23 fe/ 
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: APPELLATE EXHIBIT D-2. 
ee ess HEADQUARTERS COMPANY “ ace 
--\ , (SP BATTALION, 36TH INFANTRY 
mt 420 39, US Forces 


21, Septenber 1964 


sis “T caznot honestly remember whether I was o> wasntt contacted by 
-. PVE E-1 Robert G Gallagher's Defense Council, Captain Edward D Sollivan. 
. However even if I had been, I would have been of little uso. Pve 
Gallagher was a below average soldier and never did cone up to tho 
sterdards of the zest of tke pletcos, . And as fer as his courte=mavtlai 
i.) was concerned, I didn't ‘mow anything about it, only what I had heavd: 
“after the courte-martial, ‘ “a 


Edward D. Northvop Jz. . 


EDWARD D NORTHROP JR 


Se Ne, 


Svision Spaff Judge Advocate 
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court of £5 DS. 


No. 6580. 
“EUBERT SHR, 
PLAINTIFF, APPELLANT, 
i vi, * 
’ ROBERT S. McNAMARA, sECRETARY OF DEFENSE, 
APPELLES. 


APPEAL FROM THE UNITED STATES DISTRICT COURS, 
FOR THE DISTRICT OF MASSACHUSETTS } 


BeZore Azpmrcr; Chiej Judge, Hasrrs® and Moises, 
> Curcuit Judges. < 


Richard W. Murphy for apzellans 


Edward Berlin, Attorney, Department of Justice, with wrote John ee 


V7. Douglas, Assistant Attorney General, W. Arthur Gerrity, Jr., 
United States Attorney, and iorton Hollander, Atcorney, Deparcatat 
of Justice, were on bret for appellee. ay ¢ 


OPINION OF TER COURT. 
.December 14, 1965. : Ps 

Hastie, Circuit Judge. The-appellant is ae former Stew- 
ard in the United States Navy avho served <2 term in prison 
and was dishonorably discharged from the naval service 
in 1948 pursuant to the sentence of a general court-martial. 
In 1959, several years after tke completion of his :prison 
sentence, he petitioned the Board of Correction of..Naval 
Records (hereinafter celled the Correction Board) to ex- 
ercise its authority? under section 1552°of title 10, United 
States Code, to SS his ease to one eraeer honorable 


~ *Sitting by desgastba. 


« 


AszE v. McNasara, SecRETARY 


conditions. The Board denied his petition and the Seerctary 
of the Navy approved that action. Thereafter, the United 
States Court of Military Appeals dismissed a petition to 
review this administrative action’ and the sentence it ¢on- 
firmed. . “ 

As plaintiff, the appellant then brought this action in} “th 
District Court for the District of Massachusetts, the place 
of his residence, against the Secretary of Detense? to com-. 
pel favorable action on his netition to change the Gishonhor- 

“able character of his discharge. The Secretary died a 
motion for summary. judgment. The essential facts were 
not in dispute. In this:posture of the case, the court granted 
summary judgment for the defendant, ruling thet ‘‘this 
court does not have jurisdiction of the subject matter.”’ 
This appea! followed. ' : 

At the outset, it merits mention that this action is brought 
under section 1361 ofttitle 28, United States Code, part of 
a 1962 enactment which en alarged the jurisdiction of, the’ 
district courts and lineralized venue. 76 Star. Tit. Phat 
statute explicitly gives all district courts now for the ‘rst 
time ‘‘original jurisdiction of any action in the nature of 
mandamus to compel,an officer or employee of the United 
States ... to pérform,a duty owed to the ee More- 
over, an additional provision of the 1962 enactment, waich 
is now section 1391 of title 28, creates venue for such an 
action at several places, among them the district in which 
the plaintiff resides, and in so Going expressly makes, the 

_ Sefendant. amenable to service by, certified mail beyond the 

: € 

2 Because section 1552.of title 10, U.S.C., in terms confers authority 
to change records upon the “Secretary of 2 military dspartment.. . - 
acting through” a board, Sit would have’ been appropriate i this case 
to have sved the Secretany of the Navy. But because oF che Sopezal : 
authority of the Secretary of Defense” over the naval estadlisiment 
and the specific recognitida of his supezvisory role in the provisions 
of section 1552, we think it sutices that the Secretary o BOE 

was named and served ag the defendant in this case. _ 1 


4 


3 
3 
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OPINION OF THE COURT i 18 


territorial limits of the district in which the action is 
brought. Thus, obstacles which until recently might have 
‘impeded this suit in any district other than the District of 
Columbia,? no longer’ exist. 

We come now to the substance of the appellant’s claim 
as disclosed without substantial dispute by affidavits and 
naval records wnuich were before the court beiow. The 
appellant was one of three sailors who were tried together 
on a charge’of assaulting a fourth sailor and. wounding him 
with a knife. A single officer, Commander &. 3. Eart, was 
assiened as defense counsel for the three aceusea and 
represented them throughout the trial. “LeRie: 

Before the trial, both the appellant and one of his co- 
defendants, Mancy Brown, had. told their counsel that the 


appellant had not struck the victim of the alleged assault. 


Brown also admitted to counsel that he himself had struck 
blows, though not with a knife. However, when placed on 
the stand at trial Brown testified that the appellant had 
struck the victim. Indeed, he pictured the appellant 2s 
striking the first blow and continuing the afray after 
Brown had withdrawn from it, Defense e ausel ingmedi- 
ately informed the, court that.this unexpected testimony, 
contradictory to the advice upon the basis of which he had 
undertaixen to act for both Brown and the appellant, placed 
him in the position of being unable to defend either without 


attacking the other., His exact words as they appear;in the. 


trial transcript were as follows: < 


“Tf the court iplease, since the interests of the two 
accused are soputagonistic I hardly know how to pro- 
ceed. It’s as difficult 2 position es I have ever been 
placed in. I don’t think I should continue to represent 


—— ° 


2 See Hart and Wechiler, Tue FepERAL CourTs AND THE FEDERAL 
Systexz, 1186-87; Note, Mandatory Injunctions as Substitutes for. 
Mn oe Mandamus in the Federal District Courts, 1988, 38-CoL.L. 
Rev. Saints > : . 
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tke two “defendants. I would like to ask thé judge 
ndvoeate as to his advice for the proper proced ure so 
that one of these accused can obtain counsel who can 
properly represent him. I don’t think I can represent 
them both pr operly.”” i 
Nevertheless, the court required defense counsel to ‘proceed 
on behalf of all defendants and all were 1 ultimately con- 
victed and sentenced to terms in prison and to dishonorable 
discharges from the Navy. 

‘Also noteworthy is an occurrence during the course of 2 
departmental reexamination of the record of these convic- 
tions made in response to a protestation of innocence which 
ome appellant, during his incarceration ané after his con- 

tion had become final, addressed to the Judge Advocate 
@ eat An officer of the Jpdge Advocate Genergl’s re- 
view section’ placed in the fle @ memorandum in which he. 
discussed briefly ithe position into which the core had - 
forced defense counsel and concluded that ‘‘such action on 
the part of the court, in. effect, denied the accused, Ashe, 
his right to have effective assistance of counsel guaranteed 
by the Sixth Amendment to the Constitution.” - 

We find this cdnelusion so “obviously correct that it re- 
quires no discussion beyond the citation of relevent_acthor- 
ities. Glasser v. United States, 1942, 315 U.S. 60; United 
States v. King, 1954, 17 CMB. 423, cf. United States v. 
Eskridge, 1957, M4 C.ALR. Th. Once co-defendant: Brown 
had contradicted appellant’s contention that he did not 
Sees in the alleged assault, and despite an equivocal 

etraction by Broiwn on further questioning efter counsel’ s 
ae to withdraw had been denied, it was simp} z impos- 
sible for Commander Hart to function effectively as: coe 
and advocate for both men. | 

It follows that appellant’s conviction was the ce of 
court-martial protedure so fundemenially unfair that » Up- 


wo 


Se ote see A Bed BO) 


“OPINION OF THE couRr 

on a proper petition, a district court at the place of his 
incarceration would have been obligated to grant him a 
writ of habeas corpus, find his sentence invalid and order 
his release from imprisonment? However, pursuant to ad- 
ministrative action. by the Secretary of the Navy in August 
1949, appellani’s sentence, originally five years, was re- 
dueed to two and one-half years, and he was relea, ased on 
parole a few days‘later. Thereafter, he sufiered no depri- 
vation of liberty upon which a petition for habeas: corpus 
could have been based. 

This brings us to the question concerning the availability 
oZ another remedy upon which decision turned in the dis- 
trict court. Given administrative power to set.aside a dis- 
honorable discharge—the existence of which will be shown 
—is there a judicially enforceable duty to do so where it 
appears that constitutional rights of the accused were 
violated in the military trial which eventuated in the } long 
as final sentence:ordering such a discharge? The Gistrict 

ourt thought not. y 

oe x analysis of this problem in the context of as case 
begins with section 207 of the Legislative Reorgenization 
Act of 1946, 60 szar. 837, 10 U.S.C. § 4552, which in terms 
provided that the “‘Seeretary. of: 2 military depattment, 
under procedures established by him and approved by the 
Secretary of Deferise, and acting through boards of civ- 
illans of the executive part of tzat military depaz sment, 
may correct any military record of that devar cent, when 
he considers it necessary to correct an error or rezcove an 
injustice.” This statute enabled the Secretary, acting 
through a civilian ‘Correction Board, to change te aan 


> Alzhough there was no majorsty Opinion in Burns v. Witsor: 1953, 

$66 U.S. 187, all membess of she..cours but two cleariy Scsionzed 

im Jest “Deas _Corpes at LS reaches — fundamental untaiacus fa 

s&ective assissance of Coxasel. 

Iso the sepsrate Gpeion of Me. Sustice Brankiumer when rehearing 
denied. 846 U.S, 884. 
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of discharge 2 former service Iran had reeeived and re- 
Heved. Congress of ‘the burden of the great number of 
privaie bills theretofore introduced at each session to ac- 
complish such changes. Moreover, this power of review 
wes conferred in sufficient generality to cover ischarges 
pursuant to court-martial sentences as well as adminisira- 
tive discharges.* To this extent Congress ereated an eX- 
ception to or authorized relief, from the mandate Qe the 
6th Article of the Uniform Code of Military Justice that 
<to7] dismissals and discharges carried into execution ‘under 
sentences by eourts-martial following approval, review, or 
affirmation as required by: this chapter, are final and con- 
clusive.?? 10 U.S.C. § $76, art. 7 6. : 
‘As originally enacted, the .1946 statute said nothing 
about the finality of the authorized administrative action. 
Shortly thereafter, the Comptroller General refuged to 
recognize a change.in the type of a discharge thus gecom- 
plished as affecting forfeiture of monetary benefits..which- 
attended the original discharge. 27 Dees. Comp. Gen. 665 
(1958). In the light of this experience, an amendatory bill 
was introduced in Congress providing that monetary settle- 
ments attending administrative correction of records. under 
the statute in question “‘shall be inal and conclusive on 
all officers of the:Government, including review ty the 
courts of the United States, except when procuzed by 
means of fraud.” See H. Rep. No. 449; 82d Cong.,' Ist 


Sess. 6. However, at the sub-committee hearings on this 
. “2 AS . & 
pill, members of the subcommittee expressed disapproval 


4Naval Regulatiogs, published: in Bureau of Naval Bezsonnel 
Manual, Part C-10SI1, preserive five types of discharges &om the 
wholly creditable Honorable Discharge to the mos< Giscreditsble Dis- 
honorable Discharge. Between theSe are the General Dischiree, the 
Undesirable Discharge and the Bad Conduct Discharge. Diskonorable 
end Bad Conduct Discharges, unlike the three more creditable cate- 
gozies of edministrative discharges, are imposed by courts-maxtial, and 
a Dishonorable Dischkrge may be imposed only as part of the: sentence 


of a general court-mdrtial. See also footnote 6 infra. Pe 
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of the provision precluding judicial review. See Hearings 
Before a Subcommittee of the House Comittee on Armed 
Services on H.R: 1181, $2d Cong., 1st Sess. 291293. Ace 
cordingly, the subcommittee eliminated from the bill the 
words ‘including review by the courts of the United 
States” and explained to the full commitice that this was 
done ‘so that under appropriate circumstances the courts 
of the United States may review these matters.” Jd. at 450; 
and see H. Rep. No. 449, $24 Cong,, Ist Sess. 3. In bddition, 
the finality provision was made applicable to record cor- 
rections generally rather ¢han monetary settlements alone. 
Trereafter, the bill passed both the House and tke Senate 
without any language prohibiting judicial review and with- 
out further mention of that subject. The Senate report 
did contain the significant statement that the finality pro- 
vision was intended to male it clear that the enthorized 
administrative correction action was ‘‘not subject to review 
by other Government departments.”? S. Rep. No.| 788, 82d 
Cong., Ist Sess; 2. The original statute with the subse- 
quently added provision concerning finality is the present 
section 1552 of fitle 10. 

In the light of this history we are confident, that the 
Sneality provision as it now exists— “¢...a correction uncer 
this section is final and conclusive on all ofacéys of. the 
United States’’—was not intended to preclude any other- 

_ wise proper judicial review of departmental action upon a 
petition to change the type of a discharge. = 

“Beyond the persuasiveness of this legislative History, an 
inferior court zhust be guided by a recent holding of the 
Supreme Court that a federal court may review and correct 
administrative action under section 1552 of title,10, where 
it is alleged ahd proved sthat the discharge which the 

’ ie. : i cE 

5 Sor a more detailed discussion of this legislative history, see Jones, 
Jurisdiction of the Federal Courts to Review the Charactes of Idititary 
Administrative Discharges, 1957, 57 COL. L, REV. 917, 967-59. 
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Department refused‘to change was itself Megal. Harmon 
Vv. Brucker, 1958, 255:°U.S. 579.) This decision is in ind;with’ 
others which find no inconsistency between. legislatively 
Ceclared ‘finality’? of administrative action and judicial 
correction of administrative action Tound to be violative . 
of constitutions! right, otherwise illegal or without ‘basis 
in fact. E.g. Estep:v. United States, 1946 327 U.S..114; 
Shaughnessy v. Pedreiro, 1935, 349 U.S. 48; and see: gen- 
erally Davis, Unreviewable Administrative Action, 1954, 
15 F.R.D. 411. 

The appellee has attempted to distinguish the Harmon ; 
case on the ground’ that the ‘“‘general’’ discharge there 
had issned pursuant to administrative decision while the 
dishonorable discharge here was mandated by a now final 
and not directly reviewable order of court-martial. How- 
ever, we have already pointed out that in section 1552 of. 
title 10, Congress gave the Seeretaries of the military de- 
partments power to change any, “discharge as justice might : 
Gictate. No exceptipn was made of those ordered by 
courts-martial. See 40 Ops. Atty. Gen, 504, 506-7. Indeed, 
in this case the defexdant Secretary contends only that the 
departmental deci: sion not to ghange the plainti#i’s dis- 
charge was a matter of unreviewable administrati tive dis- 
ezetion, and not thaf the Secretary lacked power to grant : 
relief. We think it follows that Judicial power to inquire 
into allegedly wrongful and detrimental refusal to grant 
deserved relief under section 1552, as recognized in the 

_ Harmon case, is not.dependent upon the source or type of 
the original discharge. 

Finally, we come fo the question whether in the cizcum- 


3 a 5 


a 


Sin a diferent context the Court of Claims has even substizcged its 
judgment 2s to the eS of “justice” in ali of the circumstances 
for the contrary view of the Secretary of the Army in his autho#iative 
disposition of a disputed patter. Prince v. United States, Ct. CL954, 
119 F. Sepp. 421. : 
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stanees of this case the maiter of changing the type of 
charge given the appellant was within administrative 


seretion or involved a plain duiy to grant relief, enforce- | 


ble by an action in the nature of mancamus under section 
L3GL of tile 28. ; 
ty ts not confonded The. Ge ALE tants Gichonoravla | 
discharge has any legal basis oz. justification other than | 
“he court-martial sentence ordering such a @ischarge.? Its | 


be 


only standing is as part of punishment pursvant to 2 Cons | 
viction of crime. When ‘he Correction Board and the | 
Scerstary examined this Gischarge and its cizoumstances | 
jn order to determine whether justice rec nixed the sub- 
stitution of a different type of discharge, the record @S- 
tablished very clearly that due process o2 law bad been 
denied tke appellant in the trigl which resulted in his | 
conviction. We, have already mentions tke memorandum 
of a judge advocate to that effect which had been added to 
the file of this.case in 1947. Accordingly, the correcting: 
authorities should have viewed this conviction ag,provicing, 
no legal justification for a punitive sentence. Congress! 
having authorized adrainistrative reconsiceration enc) 
change of sentences that had become final, we think it wes 
as much ihe duty of the Secretary and the Correction 
Board, as it would have been of a cours empowered to 
entertain a collateral attack upon some final Eecision, to 
treat as void a sentence thus unconstitutionelly imposed, 
Cf. United States v. Brown, 1907, 206 U.S. 240; Johnson v. 
Zerbst, 1938, 304 U.S. 458. a ait 
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7 A+ the time,of appsilaat's Gischarge, the controlling regulation 
arges may be S-1 3 


Pasley, Sent 
Dishonorable Discharges Wiskout Trial By C 
Cor. L. Q. 545. 
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t “ 
For these reasons we conclude that the court below erred 
in entering summary judgment for the defendant. A cause 
of action wisain: the court’s jurisdiction hed been stated 
and on the uncontroverted fects the plaintiff was entitled 
to relicf.® Fi F 
The judgmentiwill be reversed and the cause yemanded 
for the entry ofja mandatory injunction directing the de- 
fendant to causé the plaintifi’s petition for correction of 
sentence’ to be reconsidered and appropriate relief to be 
granted in recognition that the court-martial sentence or- 
dering the plaintiff’s dishonorable discharge was invalid 
and cannot now: justify administrative refusal to change 
that derogatory record. is 
Judginent willibe entered vacating the judgment of the 
District Court and remanding the case for further pro- 
ceedings consistent with this opinion. % 
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'8 While this obsérvation is no*part of the basis of our faecision in 
this case, we thinly we should add in fairness to the appellant that 
the court -martial récord, including the testimony oz the infcred’ sailor 
who was the prosecyting wimess, leaves room for serious doubt whether 
the appeilant participated in the assault as charged. i 
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